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TN RE: PETITION FPOR SPECIAIL HEARING * BEFORE THE,
W/8 Park Heights Ave., 1650' +/-
8 of ¢/l Walnut Avenue *  ZONING COMMISSIONER
12026-28 Park Heights Avenue
4th FElection District * OF BALTIMORE COUNTY
3rd Councilmanic District
Legal Owner: Evan M. Shifren * (Case No. 97-303-8SPH
Lessee: Hi~Caliber Towing, Inc.
Petitioners
X * * ¥ * * w * * *® *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition for
Special Hearing for the property located at 12026-28 Park Heights Avenue.
The Petition was filed by Evan M. Shifren, property owner and Hi-Caliber
Towing, Inc., Lessee. As filed, the Petition sought approval of; {1) the
existence of a valid nonconfarming fuel service station with accessory
vehicle repairs, pursuant to Baltimore County Zoning Regulations {BCZR),
Sections 101 and 104 where the subject property has been continuously used
or intended to be used Ffor the retail sales of automotive fuel; (2) to
determine whether the nonconforming fuel service station and accessory
automobile repair uses have heen abandoned pursuant to BCZR, Sections 101
and 405.7; and, (3) to determine whether Baltimore County has followed the
administrative procedures by which to require the cessation of business
activities at the subject property pursuant to BCZR, Section 405.7.E. The
subject property and requested relief are more particularly shown on the
plan to accompany the Petition for Special Hearing, dated 1/20/97, which
was submitted with the Petition.

After several pastponements, the matter was scheduled for public
hearing on May 22, 1997. At that hearing, the Petitioner, Evan M. 8Shifr-
en, appeared and was represented by counsel, Julius W. Lichter, Esguire.
Also appearing at the hearing was Michael Vogelstein, Esquire, on behalf

of a number of individuals who reside in the community. The attendance
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sign-in sheets circulated on that date disclosed that numerous individuals
appeared both in support of, and in oppesition to, the Petition.

At the initial hearing, counsel for the Protestants raised a prelimi-
nary Motion, seeking a dismissal of the Petition upon the grounds of res
judicata. The hearing was continued and counsel were given an opportuni-
£y Lto submit memoranda on this issue by July 11, 1997, Memoranda were in
fact received from both counsel on that date. Additionally, Mr. Lichter's
memorandum sought an amendment of the Petition. BSpecifically, the relief
described in paragraph 3 of the original Petition was deleted and, in lieu
thereof, the Petitioner sought approval, "That the service garage, as a
principal use, has not been abandoned or discontinued pursuant to BCZR
Sections 101 and 104".

The hearing was receonvened on August 6, 1997. The parties and their
counsel again appeared and oral argument was offered by both sides. For
reasons set forth on the record, as will be summarized hereafter, the
preliminary Motion offered by counsel on behalf of the Protestants was
granted and the Petifion dismissed.

A review of the case file discloses that the subject property is
zoned R.C.5 and has been so zoned since at least the mid 1980s. That
zoning classification does not permit, by either right or special excep-
tion, a “fuel service station" nor a "service garage". A fuel service
station is defined in Section 101 of the BCZR as, "A structure or land
used or intended to be used for the retail sale of automotive fuel." a
service garage 1is defined as "A garage, other than a residential garage,
where motor driven vehicles are stored, equipped for operation, repaired,
or kept for remuneration, hire or sale."

The first zoning case on this property came before then Zoning Commis-
sioner Arnold Jablon in case No. 85-167. Following a public hearing,
Commissioner Jablon granted nonconforming use status on the property as a

- 2=
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fuel service station. His opinion, which is contained within the County
records and speaks for itself, states that the property was used as a fuel
service station since 1934. The opinion alsc states that the property was
not historically used as a service garage. The relief granted allowed the
fuel service station use to continue, with an accessory vehicle repair
service as limited in the Order. Essentially, the nonconforming status
conferred on the property grandfathered its use as a fuel service station.

The second case involving this property was instituted in 1993, At
that time, a Petition for Special Hearing was filed by Baltimore County,
seeking a determination as to whether the nonconforming use conferred by
Commissioner Jablon in 1985 has been forfeited. Specifically, it was
alleged in the Petition that the use of the property for a fuel service
station had been discontinued between the years 1986 through 1988. Pursu-
ant to Section 104 of the BCZR, which requlates nonconforming uses, such
uses cannot continue if they are abandoned or discontinued for a period of
one year or more.

That Petition (case No. V-93-442-8SPH) came before Deputy Commissioner

gg \J Timothy Kotroco in 1993. By Order of October 18, 1993, Deputy Commission-
el
E? er Kotroco determined that the use had not been discontinued or aban-

E? doned. The matter was timely appealed and the Board of Appeals subsequent-

ly conducted 1its own hearing. By Order of December 9, 1994, the Board
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g discontinued or abandoned and was, therefore, forfeited. On appeal,
1
@é Cireuit Court Judge John F. Fader II affirmed the decision of the Board on

iﬁi issued an opposite opinion, holding that the nonconforming use had been

ar)
oote

December 28, 1995.

{5

It is the Order of Judge Fader which the Protestants claim bars
additional litigation under the theory of res judicata. As both parties
cited within their memoranda, that doctrine in a zoning perspective was

clearly set out by the Court of Special BAppeals in Esslinger v. Baltimore
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City, 95 Md. App, 647 (1993). Therein, the Court set forth three tests
that need be considered 1in determining whether res judicata attaches.
They are: (1) whether the parties in the present litigation are the same
or in privity with the parties in the earlier case; (2) whether there
exists a valid final judgment on the merits in the prior case; and (3)
whether the claim presented in tThe current action is identical to the
prior action. For reasons fully set forth during my remarks from the
bench, I find that res judicata does apply. Clearly, the parties in the
present case are the same as in the case which culminated with Judge
Fader's Order. Moreover, Judge Fader's Order is obviocusly a valid final
Jjudgment on the merits. Moreover, the claim is the same; to wit, whether
the fuel service station nonconforming use conferred by Commissioner
Jablon in 1985 was forfeited by the abandonment of the use of the property
in that manner.

Counsel for the Petitioner argued that res Jjudicata should not
apply. In this regard, reference was made to Section 500.7 of the BCZR
which empowers the Zoning Commissioner with wide discretion and authority
to conduct hearings and issue Orders as he may see fit. Although this
section does, 1indeed, confer wide discretion and authority, it does not
permit the Zoning Commiszsioner to ignore the law, including the doctrine

of res Jjudicarta. On this point, the case Fertitta v. Brown, 252 Md.

594 (1968) is controlling.
Moreover, the allegation that the Board's prior decision, as affirmed
by Judge Fader, was wrong is of no consequence. As stated in DeMaio v.

Tumbermen's Mutual Casualty Co., 247 Md. 30 {1967), it is well estab-

lished that even if a prior judgment is wrong, if same was final, between
the same parties and for the same cause of action, vres Jjudicata applies.
Moreover, it is =significant to note that the judgment rendered in the

prior case is judicial in nature. That is, although there is case law

to
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the effect that Jjudgments of administrative boards and bodies may not
always trigger res judicata, a judicial judgment, such as the one issued
by Judge Fader, clearly does so.

Finally, as Lto the Petitioner's amendment, same is disposed of by
Commissioner Jabon's Order. His Order 1is unequivocable that that the
historic use of this property was as a fuel service station and not a
service garage. His findings of fact are binding on these parties.
Moreaver, even if the nonconforming service garage could be established,
which would be in direct contradiction to Commissicner Jablon's prior
findings, it appears that the Order issued by the Board was ceonclusive
that no business activity of any type occurred on the site during the mid
1980s. Any nonconforming use was, therefore, forfeited by the lack of
activity from 1986 through 1988. Therefore, for the reasons set forth
hereinabove and as stated in open hearing, the Motion to Dismiss the
Petition for 8pecial Hearing must be granted.

THEREPORE, IT IS ORDERED by the Zoning Commissioner of Baltimore Coun-
ty this_Jééiﬁ day of Bugust 1997, that the Petition for Special Hearing be
and is hereby DISMISSED.

Any appeal from this decision must be taken in accordance with the

S

WRENCE E. SCHMIDT
Zoning Commissioner
LES : mmn for Baltimore County

applicable provisiong of law.
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IN THE MATTER OF THE * BEFORE THE

THE APPLICATION OF

EVAN M. SHIFREN /HI-CALIBER * COUNTY BOARD OF APPEALS
TOWING, INC. FOR A SPECIAL

HEARING ON PROPERTY LOCATED * OF

ON THE W/S PARK HEIGHTS AVE.,

1650' +/- 8§ OF C/L WALNUT AVE.* BALTIMORE COUNTY
(12026-28 PARK HEIGHTS AVE.)

4TH ELECTION DISTRICT * CASE NO. 97-303-SPH
JRD COUNCILMANIC DISTRICT
* * * * * * * * *

OPINTION

This case comes to the Baltimore County Board of Appeals from
a decision of the Zoning Commissioner dated August 12, 1997 in
which the Zoning Commissioner dismigssed the Petitioner's request
for special hearing. A timely appeal was filed to this Board on
September 10, 1997. A public hearing was held on May 6, 1998, with
public deliberation occurring immediately thereafter,

The Petitioner, Evan Shifren, represented himself. Michael D.
Vogelstein, Esquire, represented the Protestants. The hearing
involved argument concerning Protestants' pre-hearing "Motion to
Dismiss Appeal" accompanied by a "Memorandum of Law in Support of
Motion to Dismiss Appeal."' At the hearing, Mr., Vogelstein restated
his Motion to Dismiss and offered cral argument in support thereof.

Mr. Shifren, one of the legal owners of Hi-Caliber Towing,
Inc., attempted to introduce new evidence which he alleged was new,
and which no prior Judicatory had had the opportunity to review and
agssess any probative weight thereto. In light of his appearance on
a "pro se" basis, the Board allowed considerable leeway in Mr.
Shifren's efforts to admit such evidence produced by government
bodies, but in the final analysis, the Board concluded that the
"new evidence" was not new, but was evidence that was available but
not presented in a timely fashion as required by law.

Additionally, the Board determined that the evidence was available
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Case No. 97-303-8PH Evan M, Shifren /Hi-Caliber Towing, Inc. 2

when the Petitioner was represented by counsel, and counsel at that
time was required to take appropriate action within existing time
constraints. Factually, the evidence most favorable to the
Petitioner was in existence as of December 14, 1994 -- or 5 days
after the Board of Appeals rendered its original decision that the
gsubject property had been abandoned for a duration longer than the

period specific under Section 104.1 of the Baltimore County Zoning

Requlations "...that is a period of one year or more" (prior Case

No. V93-442-SPH).

Hi-Caliber Towing, Inc., filed a Petition for Judicial Review
of the December $, 1994 Order of the Board, and also requested a
stay as to the imposition of the Board of Appeals' Order. On
February 6, 1995, Judge Robert E. Cadigan denied the Petitioner's
request for a stay of the Order; and subsequently, on December 28,
1995, Judge John F. Fader 1Y affirmed the Opinion and Order of the
Board of Appeals that the subject property had been abandoned, and
affirmed the termination of the property as a nonconforming service
station.

On August 12, 1997, Zoning Commissioner Lawrence E. Schmidt
dismissed the Petitioner's request for Special Hearing for a number
of reasons specifically recited in that Order, principally one
beling that the 'order of the Board issued in December 1994
determined that no business activity of any type occurred on the
gsubject site during the mid 1980s. Any nonconforming use was,
therefore, forfeited by the lack of activity from 1986 through
1988."

The Board is required by law to apply the principles of res

judicata and collateral estoppel to the matter. The cases recited
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Cagse No., 97-303~-8SPH Evan M. Shifren /Hi-Caliber Towing, Inc. 3

by counsel for the Protestants are on point, as are the applicable
laws of this State as they apply to the undisputed facts and
circumstances in this matter.

While the case of Batson v. Shiflett, 325 Md. 684 (1992)

involved a different set of factual circumstances, the decision
reached by the Maryland Court of Appeals is applicable in the
matter before this Board. In Batson the Court of Appeals (1)

discussed collateral estoppel and res judicata in general and (2)

addressed the application of these issues in an administrative
hearing.
Batson referred to the language of the Supreme Court in United

States v. Utah Constr. Co., 384 U.S. 394, 422 (1966):

Where an administrative agency is acting in a Jjudicial
capacity and resolves disputed issues of fact properly
before it which the parties have had an adequate
opportunity to litigate, the courts have not hesitated to
apply res judicata to enforce repose....

[I]1f a proceeding between parties involves the same cause
of action as a previous proceeding between the same
parties, the principle of res judicata applies and all
matters actually litigated or that c¢ould have been
litigated are conclusive in the subsequent proceeding.
If a proceeding between parties does not involve the same
cause of action as a previous proceeding between the same
parties, the principle of collateral estoppel applies,
and only those facts or issues actually litigated in the
previous action are conclusive 1in the subsequent
proceeding. .

There is no doubt the doctrines of res judicata and collateral

estoppel apply to the administrative hearings in thils case. The
Batson court recognized the three prong test enunclated in a
federal case and later upheld by the Supreme Court:
Whether an administrative agency's declaration should be
given preclusive effect hinges on three factors: (1)
whether the [agency] was acting in a judicial capacity;

(2) whether the issue presented to the district court was
actually litigated before the [agency]; and (3) whether

MICRUEILMED

|



case No. 97-303-SPH Evan M. Shifren /Hi-Caliber Towing, Inc. 4 |

its resclution was necessgsary to the [agency's] decision.
Id. 701,

Here, the Board of Appeals' original Order of December 4, 1994
gsatisfies all three conditions. In the instant case, there is no
question that the parties in the litigation were the same parties
as in the prior litigation. The claim itself is the same as that
presented in the previous litigation before the County Board of
Appeals, as well as the subsequent appeal to the Circuit Court of
Baltimore County, with final opinions rendered by both bodies, the
applicable appeal period having long since expired.

While the claim presented in the instant case relates to a
"nonconforming fuel service station and the prior action was for a

valid "nonconforming gervice station,” the Board recognizes that

the Maryland Court of Appeals, in the case of Kansas City Board of

Fducation v. Billbrough, 309 Md. 487, 525 A.2d, 232 (1987),

concluded that the same evidence test improperly narrows the scope
of the claims in the preclusion context, and the Court approved a
different approach for determining a claim for preclusion purposes
as follows:

1) When a valid and final judgement rendered in an action
extinguishes the Plaintiff's claim pursuant to the rules
of merger or bar, the claim extinguished includes all
rights of the Plaintiff to remedies against the Defendant
with respect to all or any part of the transaction, or
series of connected transactions out of which the action 1
arose. .

2) What factual grouping constitutes a "transaction," what
groupings constitute a "series" are to be determined
pragmatically, giving weight to such considerations as to
whether the facts are related in time, space, origin, or
motivation, whether they form a convenient trial unit,
and whether thelr treatment as a unit conforms to the
parties expectations or business owners standing or
usage.

The only difference in the action at hand is the addition of 1

MICROFILMED



case No. 97-303-SPH Evan M. Shifren /Hi-Caliber Towing, Inc. 5

the word "fuel" incorporated in the phrase "nonconforming fuel
service station.” Maryland Courts have long held that such small
differences in the context of zoning requests do not prevent the

applicatlon of res judicata (Century 1 Condominium Ass'n., Inc,, v

Plaza Condominium Joint Venture, Inc., 64 Md.App. 107, 113-14, 494 |

A.2d 713 [1985]).
The Board is required to apply the long-established principles

of res judicata and collateral estoppel in this matter. The Board

ls obligated by reason of law to grant the Protestants' Motion to
Dismiss Appeal and will so order,
ORDER

IT IS THEREFORE this _15th day of May , 1998 by the |
County Board of Appeals of Baltimore County

ORDERED that the Protestants' Motion to Dismiss Appeal be and |
the same is hereby GRANTED; and it is further E

ORDERED that the appeal filed in Case No. 97-303-SPH be and is |
hereby DISMISSED.

Any petition for judicial review from this decision must be
made in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

Donna M. Felling

Qe Crorn O

Charles L. Marks
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CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.0. Box 6754

Towson, MD 21285-6754

(410) -887-2601, TTY for Deaf: (80Q)-~735-2258
Maryland Toll Free Number (800) 938-5802

09/21/98 Cage Number: 03-C-98-005683 AR
Date Filed: 06/05/98
Status: Closed/Inactive
Judge Aggsigned: To Be Assigned,
In The Matter Of: Evan Shifren, Et Al

CASE HISTORTY

OTHER REFERENCE NUMBERS
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Administrative Agency 9730635PH
INVOLVED PARTIES

Type Kum HName{lLast, First Mid Title) Entered

PET 001 Shifren, Evan ) BT DO 09/17/98 06/05/98
12026 Fark Heights Ave
Owings Mills, MD 21117
Attorney. 0007398 Desser, Richard B Removed: 06/08/98

PET 002 ©1 Caliher Towing & Auto Ltd BT DG 09/17/98 06/05/98
12028 Park Heights Ave

Owings Mills, MD 21117
ITP 001 Zoning Board BT DO 09/17/98 06/05/98
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IN THE CIRCUIT COURT *
FOR BALTIMORE CCUNTY

PETITION OF EVAN M. SHIFREN

(HI-CALIBER TCWING & AUTO LTD) *

12026 Park Helqghts Avenue

Owings Mills, ¥D 21117 *

FOR JUDICIAL RAVIEW OF THE DECISION OF #* CIVIL

THE COUNTY BOARD OF APPEALS ACTION

OF BALTIMORE C JUNTY * No., 3-C-98-05683
Room 49, 0l1d Courthouse, 400 Washing-

ton Avenue, Toasscon, MD 21204 *

IN THE CASE OF: IN THE MATTER *

EVAN M, SHIFRE X /HI-CALIBER TOWING, INC.

FOR A SPECIAL {EARING ON PROPERTY *

LOCATED ON THE W/S PARK HEIGHTS AVENUE,

1650' +/- 8§ OF C/L WALNUT AVENUE *

(12026-28 PARK HEIGHTS AVENUE)

4TH ELECTION D [STRICT *

3RD COUNCILMAN [C DISTRICT

(Case No. 97-303~SPH) *

* * * * * * * * * * * * *

PR(:.CEEDINGS BEFORE THE ZONING COMMISSIONER
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

TO THE HONORAB! E, THE JUDGE OF SATID CQURT:
And now come Kristine K. Howanski, Donna M. Felling, and

Charles L. Marks, constituting the County Board of Appeals of
Baltimore County, and in answer to the Petition for Judiclial Review
directed against them in this case, herewith return the record of
proceedings had in the above-entitled matter, consisting of the
following certified coples or original papers on file in the
Department of Permits and Development Management and the Board of
Appeals of Baltimore County:

ENTRIES FROM THE DOCKET OF THE BOARD OF APPERLS AND
DEPARTMENT OF PERMITS AND DEVELOPMENT
MANAGEMENT OF BALTIMORE COUNTY

No. E?—303—SPH :
LPARD FILED

Jan%%ﬁy“ZIJ 1997  Petition for Special Hearing filed by Julius

WP 17 AWM b9 W. Lichter, Esquire, on behalf of Hi-Caliber

i " Towing, Inc. and Evan M. Shifren; 1) the
SERN ST T L oL
s e
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1/21/97 (cont.

February 6, 1997
February 7
February 24

March 3

May 22

July 11

July 17

July 25

August 12

September 10

November 4

January 7, 1998

existence of a va. nonconforming fuel
sarvice station with accessory vehicle
repairs, where the property |has been
continuously used or intended to be used for
the retall sales of automotive fuel; 2) to
determine whether the nonconforming fuel
service station and accessory automobile
repalr uses have been abandoned; and, 3) to
determine whether Baltimore County |has
followed the administrative procedures by
which to require the cessation of business
activities at the property.

Publication in newspaper.
Certificate of Posting.
ZAC Comments.

Entry of Appearance filed by People'’s Counsel
for Baltimore County.

Hearing held by the Zoning Commissioner;
counsel for Protestants raised a preliminary
Motion, seeking a dismissal of Petition upon
the grounds of res judicata; hearing
continued; counsel to submit memoranda on
issue by 7/11/97.

Memorandum of Law in Support of Motion to
Dismiss Petition for Special Hearing filed by
Michael D. Vogelstein, Esquire on behalf of
the Protestants.

Pre-Trial Memorandum filed by Julius W.
Lichter and Levin & Gann, P.A,, on behalf of
Evan and Cindy Shifren and Hi-Caliber Towing
Services, Inc.

Request to "...set the record straight with
regard to material misrepresentations
contained within the pleadings filed by the
Protestants...", filed by Julius W. Lichter,
Esquire, on behalf of the Shifrens.

Protestant's Motion to Strike Amendment filed
by Michael D, Vogelstein, Counsel for
Protestants.

Order of the Zoning Commissioner in which
Petition for Special Hearing is DISMISSED.

Notice of Appeal filed by Evan Shifren.

Entry of Appearance filed by Michael D.
Vogelstein, as counsel for the Protestants.

Letter from Julius W. Lichter, Esquire,
informing that neither he nor the law firm of

Levin & Gann, P.A. represents MTCR(?ﬂtK/ﬁ]n’




Case No. 97-3

PH /Evan M. Shifren . 3

Clvil Action No. 3-C-98-05683

April 21, 1998

May 6

Mmast (3

July 2

July af

July 33

September 17

requested removal of his name as counsel for
the appellant.

Protestant's Motion to Dismiss Appeal,
Memorandum of Law in Support of Motion to
Dismiss Appeal filed by Michael D. Vogelstein,
Esquire, on behalf of Protestant's.

Hearing held by the Board of Appeals;
deliberation conducted by the Board at the
conclusion of hearing.

Opinion and Order issued by the Board;
Protestants' Motion to Dismiss Petition is
DENIED; (motion presented orally at hearing);
Petition for Variance is DENIED.

Petition for Judiclal Review filed in the
Circuit Court for Baltimore County by Michael
L. Freilich, Esquire, on behalf of Alvin R.
and Marva C. Graham,

Copy of Petition for Judicial Review received
by the Board of Appeals from the Circuit Court
for Baltimore County.

Certificate of Notice sent to interested
parties.

No additional testimony or evidence; argument on
Motion to Dismiss only

Record of Proceedings filed in the Circuit Court
for Baltimore County. Note: said Record does not
include the transcript of the proceedings before
the County Board of Appeals; transcript was not
requested by Petitioner; and therefore not
submitted for timely filing with balance of record.

Record of Proceedings pursuant to which said Order was entered

and upon which said Board acted are hereby forwarded to the Court.

Respectfully submitted,

o1 & ALy

Charlotte E. Radcliff&, Legal Secretary
County Board of Appeals of Baltimore
County, Room 49, Basement - 0ld Courthouse
400 Washington Avenue

Towson, MD 21204 (410) 887-3180

¢c: Evan M. Shifren

Michael D.

Vogelstein, Esquire

People's Counsel for Baltimore County

Virginia W. Barnhart, County Attorney SRR




IN THE CIRCUIT COURT *
FOR BALTIMORE COUNTY

PETITION OF EVAN M. SHIFREN

(HI-CALIBER TOWING & AUTO LTD) *
12026 Park Heights Avenue *
Owings Mills, MD 21117 *
FOR JUDICIAL REVIEW OF THE DECISION OF * (CIVIL
THE COUNTY BOARD OF APPEALS ACTION
OF BALTIMORE COUNTY * No. 3-C-98-05683
Room 49, 0ld Courthouse, 400 Washing-
ton Avenue, Towson, MD 21204 *
IN THE CASE QF: 1IN THE MATTER *
EVAN M. SHIFREN /HI-CALIBER TOWING, INC.
FOR A SPECIAL HEARING ON PROPERTY *
LOCATED ON THE W/S8 PARK HEIGHTS AVENUE,
1650' +/- 5 OF C/L WALNUT AVENUE *
(12026-28 PARK HEIGHTS AVENUE)
4TH ELECTION DISTRICT *
3RD COUNCILMANIC DISTRICT
(Case No. 97-303-SPH) *
L3 * * * * * * * * *

CERTIFICATE OF NOTICE

Madam Clerk:

Pursuant to the provisions of Rule 7-202(e) of the Maryland
Rules of Procedure, Kristine K. Howanski, Donna M. Felling, and
Charles L. Marks, constituting the County Board of Appeals of
Baltimore County, has given notice by mail of the filing of the
Petition for Judicial Review to the representative of every party
to the proceeding before it; namely, Evan M. Shifren, 12026 Park
Heights Avenue, Owings Mills, MD 21117, Petitioner; Michael D.
Vogelsteln, Esquire, 201 N. Charles Street, Suite 801, Baltimore,
MD 21201, Counsel for Protestants; Alexandra McMahan, Valleys
Planning Council, 212 Washington Avenue, Towson, MD 21204, Pat and
Carl L. Nathanson, 12119 Park Helghts Avenue, Owings Mills, MD
21117; Nancy R. and James F. Seal, Jr., 11958 Park Heights Avenue,

v bWﬁ gs Mills, MD 21117; Dick and Gayle Newman, 7 Carolyn Court,
)~9ﬁiﬂé¥zﬂﬁlls, MD 21117; Loretta and Eugene Reynolds, 11962 Park
Hié’if’g’hgg Avenue, Owings Mills, MD 21117; Marilyn and David Larach,
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97-303-8PH /Evan M., Shifren (Hi-Caliber Towing, Inc.) 2
File No. 3-C-98-05683

3005 Susanne Court, Owings Mills, MD 21117; and Peter Max
Zimmerman, People's Counsel for Baltimore County, Room 47, 01d
Courthouse, 400 Washington Avenue, Towson, MD 21204,

Aot @ Lwivo

Kathleen C. Bianco, Administrator

County Board of Appeals, Room 49 -Basement
0ld Courthouse, 400 Washington Avenue
Towson, MD 21204 (410) 887-3180

I HEREBY CERTIFY that a copy of the foregoing Certificate of
Notice has been malled to Evan M. Shifren, 12026 Park Heights
Avenue, Owings Mills, MD 21117, Petitioner; Michael D, Vogelstein,
Esquire, 201 N. Charles Street, Suite 801, Baltimore, MD 21201,
Counsel for Protestants; Alexandra McMahan, Valleys Planning
Council, 212 Washington Avenue, Towson, MD 21204, Pat and Carl L.
Nathanson, 12119 Park Heights Avenue, Owings Mills, MD 21117; Nancy
R. and James F. Seal, Jr., 11958 Park Heights Avenue, Owings Mills,
MD 21117; Dick and Gayle Newman, 7 Carolyn Court, Owings Mills, MD
21117; Loretta and Eugene Reynolds, 11962 Park Heights Avenue,
Owings Mills, MD 21117; and Marilyn and David Larach, 3005 Susanne
Court, Owings Mills, MD 2117; and Peter Max Zimmerman, People's
Counsel for Baltimore County, Room 47, 0ld Courthouse, 400
Washington Avenue, Towson, MD 21204, this 23rd day of July,

1998,
Ko O Beser

Kathleen C. Bianco, Administrator
County Board of Appeals, Room 49 -Basement
0ld Courthouse, 400 Washington Avenue
Towson, MD 21204 (410) 887-3180
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Qounty Poard of g\ppeals. of Baltimare County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
410-887-3180

July 23, 1998

Mr. Evan M. Shifren
12026 Park Helghts Avenue
Owings Mills, MD 21117

RE: Civil Action No. 3-C-98-05683
Evan Shifren -Petitioner (Hi-Caliber Towing)

Dear Mr. Shifren:

In accordance with Rule 7-206(c) of the Maryland Rules of
procedure, the County Board of Appeals is required to submit the
record of proceedings of the petition for judicial review which you
have taken to the Circuit Court .for Baltimore County in the above-
entitled matter within sixty days.

The cost of the transcript of the record must be paid by you.
In addition, all costs incurred for certified coples of other
documents necessary for the completion of the record must also be
at your expense.

The cost of the transcript, plus any other documents, must be
paid in time to transmit the same to the Circult Court within sixty
days, in accordance with Rule 7-206(c).

Enclosed is a copy of the Certificate of Notice which has been
filed in the Circuit Court.

Very truly yours,

94LLL¢ﬂg,LQf AéiAmaLéo

Kathleen C. Bianco
Administrator

Enclosure
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County Board of Appeuls of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
410-887-3180

July 23, 1998

Michael D. Vogelstein, Esquire
201 N. Charles Street, Suite 8§01
Baltimore, MD 21201

RE: Civil Action No. 3-C-98-05683
Evan Shifren -Petitioner (Hi-Caliber Towing)

Dear Mr. Vogelstein:

Notice is hereby given, in accordance with the Maryland Rules
of Procedure, that a Petition for Judicial Review was filed on July
2, 1998, in the Circult Court for Baltimore County from the
decision of the County Board of Appeals rendered in the above
matter. any party wishing to oppose the petition must file a
response within 30 days after the date of this letter, pursuant to
Rule 7-202(d)(2)(B).

Please note that any documents filed in this matter,
including, but not limited to, any other Petition for Judicial
Review, must be filed under Civil Action No. 3-C-98-05683.

Enclosed is a copy of the Certificate of Notice, which has
been flled in the Circuit Court,

Very, truly yours,

T

$lloeen ﬁ?’ /éiAL4ﬂgAL/

athleen C. Bianco
Administrator

Enclosure

c: Alexandra McMahan
Pat and Carl L. Nathanson
Nancy R. and James F. Seal, Jr.
Dick and Gayle Newman
Loretta and Eugene Reynolds
Marilyn and David Larach
People's Counsel for Baltimore County
Lawrence E. Schmidt /ZC
Pat Keller /Planning
Arnold Jablon, Director /PDM

virginia W. Barnhart, Co. Atty SL)&xwﬂr

-
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Qounty Board of Appeals of Baltimore County |

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
410-887-3180

May 15, 1998

Mr. Evan M. Shifren
12026~28 Park Heights Avenue
Owings Mills, MD 21117

RE: Case No. 97-303-SPH
Evan M. Shifren /Hi-Caliber Towing, Inc.

Dear Mr. Shifren:

Enclosgsed please find a copy of the final Opinion and Order
issued this date by the County Board of Appeals of Baltimore County
in the subject matter.

Any petition for judicial review from this decision must be
made in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules and Procedure, with a photocopy provided to this
office concurrent with filing in Circuit Court, If no such
petition is filed within 30 days from the date of the enclosed
Order, the subject file will be closed.

Very truly yours, -

Kathleen C. Bianco
Administrator

encl.

ce: Michael D. Vogelstein, Esquire
Alexandra McMahan
Pat and Carl L. Nathanson
Nancy R. and James F. Seal, Jr.
Dick and Gayle Newman
Loretta and Eugene Reynolds
Marilyn and David Larach
People's Counsel for Baltimore County
Pat Keller
Lawrence E. Schmidt
Arnold Jablon, Director/PDM
virginia W. Barnhart, County Attorney
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PETITION FOR SPECIAL HEARING * BEFORE THE
W/S Park Heights Ave,, 1650' +/-

S of ¢/l Walnut Avenue * COUNTY BOARD OF APPEALS

12026-28 Park Heights Avenue

4™ Blection District * FOR

3™ Councilmanic District

Legal Owner; Evan M, Shifren * BALTIMORE COUNTY

Lessee: Hi-Caliber Towing, Inc.

Petitioners * CASE NO.: 97-303-8PH

* * * *k * * * * * ® * * %
ORDER

The Court, having read and considered the Mation to Dismiss Appeal, and good cause

appearing, it is this day of , 19 by the County

Board of Appeals for Baltimore County;
HEREBY ORDERED that the Motion to Dismiss the Appeal be and the same is hereby

GRANTED,

Commissioner

Commissioner

Commissioner
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PETITION FOR SPECIAL HEARING * BEFORE THE
W/S Park Heights Ave., 1650' +/-

S of ¢/l Walnut Avenue * COUNTY BOARD OF APPEALS

12026-28 Park Heights Avenue &
4" Election District * FOR r»
3% Councilmanic District =2
Legal Owner: Evan M. Shifren * BALTIMORE COUNTY =2
Lessee: Hi-Caliber Towing, Inc. 7y
Petitioners * CASE NO.: 97-303-SPH f—J
4 » * ® #* * * * * " * * ¥ &2

MOTION TO DISMISS APPEAL

Now comes the Protestants, by Michael D. Vogelstein, their attorney, pursuant to Section
301.7 of the Baltimore County Zoning Regulations respectfully moves this Honorable Board of
Appeals to dismiss the Appeal filed by Hi-Caliber Towing, Inc, and Evan N. Shifren and in
support thereof states the following:

1. On August 12, 1997, the Honorable Lawrence E. Schmid¢, Zoning Commissioner
for Baltimore County “Ordered the Petition for Special Hearing be and is hereby Dismissed,”
pursuant to Protestants’ preliminary Motion to Dismiss upon the grounds of RES JUDICATA.,
Commissioner Schmidt’s Findings of Fact and Conclusion of law is attached hereto marked
Exhibit Number 4.  The Petitioner thereafter filed the instant Appeal.

2. Previously, Hi-Caliber Towing Inc., by and through its owner Evan N, Shifren
filed a Petition for Special Hearing before this Honorable Commission requesting a Special
Hearing to:

a) approve a valid nonconforming fuel service station with accessory vehicle repairs;
b.) to determine whether the fuel service station and uses have been abandoned,

¢) to determine whether Baltimore County has followed the administrative procedures by
which to require the cessation of business activities pursuant to Section 405.7 E.

firvs~or-
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3. The issues contained within the Petition for Special Hearing were previously
litigated before this Honorable Commission, before the County Board of Appeals, as well as the
Circuit Court for Baltimore County on appeal .

4, Hi-Caliber Towing, Inc. through its owner, Evan N. Shifren previously petitioned
this Honorable Commission for a Special Hearing for the use of a nonconforming service station

and whether an abandonment of an automotive service station was found to exist,

5. On December 9,1994, the County Board of Appeals of Baltimore County, in case
number V93-442-SPH rendered its unanimous decision stating on page four of the opinion * The
Board is of the opinion that the preponderance of the testimony indicates that the subject property
had in fact been abandoned, and in accordance with the effective regulations (Section 104.1 any
abandonment or discontinuance of a nonconforming use for a period of one year or more), the
nonconforming use at this property has been terminated,” a copy of which is attached hereto,
marked Exhibit Number (1) one.

6. In accordance, therewith, the County Board of Appeals of Baltimore County
“Ordered that the Petition for Special Hearing for the use of a nonconforming service station be
and is hereby Denied; and it is further Ordered that such use shall be terminated no later than (30)

days from the date of this Order.”

7. Hi-Caliber Towing, Inc. filed its Petition for Judicial Review of the decision of the
County Board of Appeals of Baltimore County to the Circuit Court for Baltimore County and,
additionally, moved to stay the imposition of the County Board of Appeals order to terminate its
use.

8. On February 6,1995 the Honorable Robert E. Cadigan denied the Petitioner’s

MICTOFETD



Motion to Stay the Imposition of the Order to terminate Hi-Caliber Towing, Inc’s use of the
abandoned property located at 12026-28 Park Heights Avenue, a copy of which is attached
hereto, marked Exhibit Number (2) two.

9, On December 28,1995, the Honorable John F, Fader II affirmed the opinion of the
Board of Appeals that the subject property had been abandoned and affirmed the termination of
the property as a nonconforming service station to Hi-Caliber Towing, Inc, a copy of which is
attached hereto marked Exhibit number three (3).

10.  This is the Fourth (4™) Order by a Court of competent jurisdiction terminating the
use of the property as a nonconforming service station to Hi-Caliber Towing, of which Hi-Caliber
Towing has paid absolutely no heed and continues to abuse the Appellate process by filing
frivolous and previously litigated issues.

11. This matter is barred upon the doctrine of res judicata, as the parties in the present
litigation are identical to the parties in the prior litigation; the claim presented in the present
petition is identical to the claim presented in the prior litigation before the County Board of
Appeals, as well as to the Circuit Court for Baltimore County and, again before Commissioner
Schmidt. A final judgment on the merits was rendered not only by the County Board of Appeals,
and in addition thereto, by Judge Fader in the Circuit Court of Baltimore County.

12, The three requirements to support dismissal upon a claim for res judicata are directly on
point in this matter and, in accordance with the applicable case law, requires this matter to be
dismissed as the Petition for Special Hearing is precluded from subsequent litigation, all of which

more fully appears in the attached Memorandum of Law in support of this Motion to Dismiss.

MICROFILMED



WHEREFORE, the Protestants respectfully move this Honorable Commission to Dismiss

the Appeal of the Dismissal of the Petition for Special Hearing.

%gﬁtted -

Michae!l D, Vogelstﬂﬁl

201 N. Charles Street

Suite 801

Baltimore, Maryland 21201
(410) 727-3000

Attorney for the Protestants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this day of W , 1998

that a copy of the foregoing Motion to Dismiss Appeal was malled, postage pre-paid to: Evan N,

Shefren, 12026 Park Heights Avenue, Baltimore, Maryland 21117. Petitioner.

Michael D. Vogelstein



PETITION FOR SPECIAL HEARING * BEFORE THE
W/S Park Heights Ave., 1650' +/-

S of ¢/l Walnut Avenue * COUNTY BOARD OF APPEALS
12026-28 Park Heights Avenue

4™ Election District * FOR

3" Councilmanic District

Legal Owner: Evan M. Shifren * BALTIMORE COUNTY

Lessee: Hi-Caliber Towing, Inc.

Petitioners * CASE NO.: 97-303-SPH

* * * * * * % * * ¥ * ¥ *

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS APPEAL

Now comes the Protestants by Michael D. Vogeistein, their attorney, in support of their

Motion to Dismiss files this Memorandum of Law and in support thereof states the following:
UNDISPUTED FACTS

The parties in this matter consist of Evan N. Shifren, owner of HI-Caliber Towing Inc.,
located at 12026~28 Park Heights Avenue, in Owings Mills, Maryland. The Protestants, herein
include neighbors contiguous to the subject property, as well as neighborhood associations in the
surrounding area. The identical parties have been involved in litigation concerning the subject
property for a number of years.

On November 15, 1994, the County Board of Appeals under Case Number V-9342-SPH
heard the identical parties on Appeal from an adverse decision of the Deputy Zoning
Commissioner concerning a Petition for Special Hearing to determine whether an abandonment of
the automotive service station was found to exist. The owner, Evan N. Shifren, of HI-Caliber
Towing, Inc., among others testified on behalf of the Petitioner during that hearing, several of the
Protestants that are present in this matter testified before the County Board of Appeals on

November 15,1994, On December 9,1994, the Board on page four (4) of its opinion stated "The
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preponderance of the testimony indicates the subject property had in fact been abandoned and in
accordance with the effective regulations (Section 104.1...) A nonconforming use at this property
has been terminated." The County Board of Appeals unanimously Ordered that the Petition for
Special Hearing for the use of a nonconforming service station be and is hereby denied and ftirther
Ordered that such use shall be terminated no longer than thirty (30) days from this Order. A copy
of the County Board of Appeals Opinion is attached hereto, marked Exhibit number (1) one.

A timely Petition for Judicial Review of the County Board of Appeals Order terminating the
use of the property was filed in the Circuit Court for Baltimore County. A Motion to Stay the
imposition of the Order was filed and Denied by the Honorable Robert E. Cadigan, on February
6,1995. A copy of said Order is attached hereto marked Exhibit Number (2) two.

On December 28,1995, the Honorable John F Fader 11 issued his Memorandum Opinion and
Judgment affirming the Board of Appeals decision denying for the use of a nonconforming service
station to Hi-Caliber Towing, Inc. at 12026-28 Park Heights Avenue. Aithough the Circuit Court
for Baltimore County on two prior occasions as well as the County Board of Appeals terminated
the use of a nonconforming service station to HI-Caliber Towing, Mr. and Mrs Shifren continue
to use the property in violation of the previous Court's Order, as stated by Counsel for the
Petitioners before this Honorable Commission on May 22, 1997,

A Petition for Special Hearing was filed with the Zoning Commissioner of Baltimore County
by Hi-Caliber Towing, Inc., Lessee and Evan N. Shifren-owner on or about January 21,1997
requesting a Special Hearing to approve a valid nonconforming fuel service station with accessory
vehicle repairs; to determine whether the fuel service station uses have been abandoned; and to

determine whether Baltimore County has followed the Administrative procedures to require the
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cessation of business activities pursuant to Section 405.7 E. A copy of the Petition for Special
Hearing was properly forwarded to the identical parties in the prior action before the Commission,
i.e. the Protestants herein. The Petition of Hi-Caliber Towing, Inc, requesting a nonconforming
fuel service station is identical to the Petition for Special Hearing filed before the Commission and
Denied on December 9,1994 by the Commission and Affirmed on December 28,1995 by Judge
Fader and was a Final Judgment on the merits,

The present Appeal of the Dismissal of the Petition for Special Hearing is before this
Honorable Board of Appeals for a second time. On May 22,1997 this Honorable Commission
requested Counsel to file a Memoranda of Law concerning the issue of res judicata and collateral
estoppel and whether this Administrative Agency is entitled to full preclusive effect. On August
12, 1997, the Honorable Commissioner Lawrence E. Schmidt granted the Protestants’ Motion to

Dismiss from which decision, this Appeal was filed.
RES JUDICATA

A case on point with the instant matter is Esslinger vs. Baltimore City, 95 Md. App.607
(1993) 622 A.2d 774, wherein the homeowner Donald F. Esslinger filed a complaint alleging the
denial of his civil. rights from the refusal of the Board of Municipal Zoning Appeals to allow him
to erect and maintain a satellite dish. The Circuit Court for Baltimore City granted the city's
motion to dismiss the entire action as barred by res judicata and collateral estoppel and the
homeowner Appealed. The court stated " Under Maryland law the requirements of res judicata or

claim preclusion are: 1) that the parties in the present litigation are the same or in privity with the

MICK(

o

LMD

-



parties to the earlier dispute, 2) that the claim presented in the current action is identical to the
one determined in the prior adjudication and 3) that there was a valid final judgment on the
merits."

Cassidy vs. Board of Education, 316 Md. 50, 57, 557 A.2d 227(1989).

"If all three elements are present then the final judgement in the first claim bars the entire
subsequent claim." It cannot be disputed that the first, second, and third elements of the present
action &e identical to the prior action. Hi-Caliber Towing is the same Petitioner and the
Protestants are the same parties in the earlier dispute. The claim presented in the current action is
one for a nonconforming fuel service station. The claim in the prior action was for a valid non-
conforming service station. Finally there was a final judgement in the Zoning case in the prior
action which was affirmed by the Circuit Court of Baltimore County on the merits as to whether
the nonconforming service station was abandoned,

Hi-Caliber Towing, Inc. may argue that the second element required for the claim
preclusion, i.e. that the claim presented in the current action is not identical to the one determined
in the prior action basing its argument upon the additional word fuel in valid nonconforming fuel
service station changes the claim presented to this Commission.

The Court of Appeals in the case of Kansas Citv Board of Education vs. Billbrough, 309
Md.487, 525 A.2d, 232 (1987) concluded that the same evidence test improperly narrows the
scope of the claim in the preclusion context. The court approved a different approach for
determining a claim for preclusion purposes as follows:

1) when a valid and final judgment rendered in an action extingnishes the Plaintiff's claim

pursuant to the rules of merger or bar, the claim extinguished includes all rights of the Plaintiff to
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remedies against the Defendant with respect to all or any part of the transaction, or series of
connected transactions out of which the action arouse.

2) what factual grouping constitutes a" transaction", what groupings constitute a "series"
are to be determined pragmatically, giving weight to such considerations as to whether the facts
are related in time, space, origin, or motivation, whether they form a convenient trial unit, and
whether their treatment as a unit conforms to the parties expectations or business owners standing
or usage." The Restatement Second of Judgments 1982 Section 24. Under the above
“transaction” approach it is clear that the claim in a prior zoning case is identical to the present
claim and it cannot be disputed that both arose from precisely the same use of a nonconforming
service station, The facts of the two actions are thus related in space, origin and motivation. Both
involved Hi-Caliber's request for and the Zoning Board's denial for the use of a nonconforming
service station. The only difference in the present action is the addition of the word fi~el to be
incorporated in the phrase "nonconforming fuel service station," Maryland Courts have long
recognized that such small differences in the postures of the zoning requests do not prevent
application of res judicata. See Century 1 Condominium Ass’n Inc. vs. Plaza Condominium Joint
Venture. Inc.64 Md. App 107, 113-14, 494 A.2d 713 (1985). Accordingly, the claim presented in
this action is identical to that determined in the prior adjudication “all three res judicata elements

are present. When thig is so a Plaintiff may not litigate a claim for relief by switching legal
theories.” Bilbrough, 309 Md. at 500, 525 A.2d 232.

Counsel for HI-Caliber, Towing, Inc. has suggested, pursuant to section 500.7 of the
Baltimore County Zoning regulation that this Honorable Commission is not required to follow

prior orders of courts of competent jurisdiction rendering judgment upon the merits basing its
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argument that the Zoning Commissioner has discretion to pass such orders as he may deem
necessary for the proper enforcement of all Zoning regulations. This argument is totally without
merit and is not supported by the applicable case law. This original action was a Zoning Board
decision, affirmed in an on the record appeal by the Circuit Court for Baltimore County. "It is
crystal clear that a final judgement of a Circuit Court affirming a decision of an Administrative
Agency is entitled to full preclusive effect.” Esslinger, Supra App 622 A.2d 781. Thus, the initial
action here is conclusive” not only as to all matters that have been decided in the original suit, but
as to all matters which with propriety could have been litigated in the first suit. Roland vs. Harris
320 Md. 223, App 229, 577 A.2d 51(1990).

Not only is the Hi-Caliber Towing, Inc's. Petition for Special Hearing barred from further
litigation on the basis of res judicata, it is also collaterally estoppel from litigating issues decided
in prior litigation. The elements of collateral estoppel are:

1) the issues raised in the prior action are identical with the issue presented in the action in
question; 2) there is a prior judgment on the merit; 3) the party against whom estoppel is asserted
was & party to the prior litigation. Batts vs. Lee, 949(F.Supp) 1229 (D.Md. 1996), Alston vs.
Robinson 791 (F.Supp) 569 D. Md. 1992). All three elements of collateral estoppel are also met

in Hi-Caliber's current Petition which, again, bars the claim from further litigation.

APPEAL OF THE DISMISSAL OF THE
PETITION FOR SPECIAL HEARING SHOULD BE DISMISSED

A, The first issue, raised in Hi-Caliber Towing Co, Inc current Petition for Special Hearing
for the property located at 12026 Park Heights Avenue, addresses the existence of a valid

nonconforming fuel service station with accessory vehicle repairs pursuant to Baltimore County
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Zoning Regulations, Sections 101 and 104 where the subject property has been continuously used
or intended to be used for the retail sale of automotive fuel.

Section 101 defines a fuel service station as:

A structure or land used or intended to be used for the retail sale of automotive fuel,
but not a truck stop. For the purpose of these regulations, any establishment which sells

auto fuel retail shall be considered a fuel service station, unless it is classified as a truck
stop or trucking facility.

The Board of Appeals for Baltimore County held that the property at 12026 Park Heights
Avenue was abandoned during the period between 1985 and 1988, The Circuit Court for
Baltimore County affirmed the decision of the Board of Appeals that there was an abandonment
because Hi-Caliber Towing had not shown a continuing nonconforming use of the property at
12026 Park Heights Avenue.

Section 104.1 states that a:

A nonconforming use (as defined in section 101) may continue except as otherwise
specifically provided in these regulations; provided that upon any change from such
nonconforming use for a period of one year or more, the right to continue or resume such
nonconforming use shall terminate.

Subsection one of the Petition for Special Hearing for the property located at 12026
Park Heights Avenue is barred from any further litigation because the issue, as to the
abandonment of the property at 12026 Park Heights Avenue has been decided by the Baltimore
County Board of Appeals and affirmed by the Circuit Court for Baltimore County. A final
judgment of a Circuit Court affirming decision is entitled to full preclusive effect,
Esslinger v. Baltimore City, 622 A.2d 774,789(Md. App. 1993).Thus, the determination of the

abandonment of the property at 12026 Park Heights Avenue by the Circuit Court for Baltimore

County is conclusive *not only to all matters that have been decided in the original suit, but as to
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all matters with propriety could have been litigated in the first suit. Rowland v. Harrison, 577

A.2d 51(1990). The determination of the fuel service station has been decided by the Circuit
Court and is barred from any future fitigation on grounds of res judicata and collateral estoppel.
B. The second issue contained in the Petition for Special Hearing is to determine whether the
nonconforming fuel service station and accessory automobile repair uses have been abandoned
pursuant to Baltimore County Zoning Regulations Sections 101 and 405.7 respectively. Section
405,7 specifically addresses abandoned fuel service stations. Under Section 405,7A the county
council has recognized that an abandoned fuel service station can become a threat of the health,
safety and welfare of the community, can have a decaying impact on surrounding properties and
cause a deterioration of the use, value, and enjoyment of property in the neighborhood. The
Circuit Court for Baltimore County affirmed the Zoning Board's determination that the property
at 12026 Park Heights Avenue had been abandoned between 1985 and 1988, Witnesses testified
that the property had become deteriorated, overgrown with weeds, the windows were busted out
and the building was barely visible from the street. Furthermore, there was no electricity or
running water on the property. Based upon the derelict status of the property at 12026 Park
Heights Avenue the Board of Appeals ordered the property had been abandoned. The issue as to
the status of the property at 12026 Park Heights Avenue is barred from any further litigation on
grounds of collateral estoppel and res judicata.

C. The third issue addressed by Hi-Caliber Towing Inc.’s current Petition for Special Hearing
for the property located at 12026 Park Heights Avenue attempts to determine whether Baltimore
County has followed the administrative procedures by which to require the cessation of business

activities at the subject property pursuant to Baltimore County Zoning Regulations Section 405.7.
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Section 405.7 E. Proceedings to require removal states,

1.Whenever it shall be determined by the director of zoning administration And
development management that a fuel service station has not been in continuous
operation and that the premises have not been continuously maintained, the
director shall issue a notice to the owner or agent to repair, correct, or take other
appropriate action to remedy the specific deficiencies enumerated in the notice.

2. Ifthe deficiencies have not been corrected within a period of 90 days following the
date of the notice, the director of zoning administration and development
management shall refer the matter to the zoning commissioner for a hearing,
pursuant to Section 500.7, to require removal.

3. If, after notice and hearing pursuant to Section 500.7 of the zoning regulations, it is
determined that a fuel service station has not been in continuous operation and not
continuously maintained and corrected according to prior notice, and if it is further
found that by reason of the continued vacancy, the structure and grounds lack
reasonable or adequate maintenance, thereby causing deterioration and blighting
intluence on nearby properties and thereby depreciating the enjoyment, use or value
of the property in the immediate vicinity to such an extent that it is harmful to the
public health, welfare, safety, comfort or convenience of the neighborhood in which
the station is situated, the zoning commissioner shall order the station's removal. For
the purpose of the subsection, removal shall mean the removal by the owner of all
above ground structures, including paving, and removal or abandonment in place of
underground tanks in compliance with the provisions of COMAR 26.10,10.02 and
section 14-300(1)) of the Baltimore County Code,

Section 500.7 ailows for the Zoning Commissioner in his or her discretion to conduct
hearings and pass orders subject to the right of appeal to the County Board of Appeals. On
December 9™ 1994, the County Board of Appeals for Baltimore County Ordered pursuant to
Section 501.7 that the Petition for Special Hearing for the use of a nonconforming service station
for the property located at 12026 Park Heights Avenue be denied. The Circuit Court for
Baltimore County affirmed the County Board's decision denying the use of a nonconforming

service station to Hi-Caliber Towing. The question, as to the status of the property at 12026 Park
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Heights Avenue has previously been litigated. Thus, the claim of Hi-Caliber Towing Co., Inc. is
barred from further litigation,

Counsel for the Petitioner argued that res judicata should not apply. In this regard,
reference was made to Section 500.7 of the BCZR which empowers the Zoning Commissioner
with wide discretion and authority, to conduct hearings and issue Orders as he may see fit.
Although this section does, indeed, confer wide discretion and authority, it does not permit the

Zoning Commissioner to ignore the law, including the doctrine of res judicata. On this point, the

case Fertitta v. Brown, 252 Md. 594 (1968) is controlling,
Moreover, the allegation that the Board’s prior decision, as affirmed by Judge Fader, was

wrong is no consequence. As stated in DeMaio v. Lumbermen’s Mutual Casualty Co., 247 Md.

30 (1967), it is well established that even if a prior judgment is wrong, if same was final, between
the same parties and for the same cause of action, res judicata applies.
CONCLUSION
Under Maryland law the basic rules of res judicata fully apply to affirmances of administrative

decisions. Bethesda Ford. Inc v. Ford Motor Co., 572 F. Supp.623. The current Petition for

Special Hearing by Hi-Caliber Towing must be dismissed because it is barred on grounds of res
judicata. Furthermore, the Circuit Court of Baltimore County has affirmed the decision of the
County Board of Appeals In Maryland the final judgment of a circuit court affirming the decision

of an administrative agency is entitled to full preclusive effect. Esslinger, 622 A.2d 774.

10
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For the reasons stated above, Hi-Caliber Towing, Inc.'s Appeal of the Dismissal of the

Petition for Special Hearing should be dismissed.

Respectfully submitted,

M//@%

Michael D, Vogelstem

201 North Charles Street
Suite 801

Baltimore, Maryland 21201
(410) 727-3000

Attorney for Protestants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this %@ of , 1998
that a copy of the foregoing Memorandum of Law In Support of Motion to Dismiss Appeal was

mailed, postage pre-paid to: Evan N. Shefren, 12026 Park Heights Avenue, Baltimore, Maryland

21117. Petitioner.

T hbfsz

Michael D, Vogelstem
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i IN THE MATTER OF: *  BEFORE THE

. PETITION FOR SPECIAL HEARING

; ON PROPERTY LOCATED AT *  COUNTY BOARD OF APPEALS
| 12026 PARK HEIGHTS AVENUE

!, 4TH ELECTION DISTRICT +  OF

f3RD COUNCILMANIC DISTRICT
| * BALTIMORE COUNTY
|

N.B.S., INC. AND HI-CALIBER
 TOWING, INC. /OWNER /OPERATOR CASE NO. V93-442-SPH

|

]
|
|

*

* * * * * * * * *

|
|

' QPINION

|
!
!

|
. Hearing was granted, based on the determination that no abandonment

f

' heard this day, Thursday, November 3, 1994, in its entirety, and

of an automotive service station was found to exist. The case was

'fpublic deliberation was held on Tuesday, November 15, 1994 at 9:30

.C a.m.

Counsel for the Protestants in this matter asserted that the
. nhot in compliance with the goning classification of the subject
| site at 12026 Park Heights Avenue. Although the property had a
, T

{
nonconforming use as a service station for many years, Hi-Caliber's

Baltimore County Zoning Requlations {(BCZR) .

The regulation reads as follows:

"A nonconforming use...may continue...provided that upon
any change from such nonconforming use to any other use
; whatsoever, or any abandonment or discontinuance of such
' nonconforming use for a period of one year or more...such
nonconforming use shall terminate."

In this de novo hearing, the Owner/Operator had the burden of

' PENTrE'S
{ MICROFILIAED

This case comes before the Board on appeal from a decision of

; the Deputy Zoning Commissioner in which a Petition for Special |

;

!

fftowing business of the owner/operator, Hi-Caliber Towing, Inc., is '
¥

i

use is now argued to be in violation of Section 104.1 of the



,,f,rf”///,lcase No. V93-442-8PH N.B.S., Inc. /Hi-Caliber Towing, Inc. 2

producing testimony and evidence to show that nonconforming use of '
i

the subject property has been continuous. Purchased in 1992 by the
f

owners, Evan and Cindy Shifren, testimony was offered by several
. Witnesses who said that the service wWas never discontinued, |,
particularly for as long as a year and one day. The matter of the:
discontinued nonconforming use covers the time period of 1985-1988,
Charles Runkles, Vice President of N.B.S., the commercial |
!realtor that purchased the site 1in 1988, testified to his

}

familiarity with the service station for 13 years as a customer and °

- nearby resident. However, for the time span in question, Mr,
Runkles was not certain of the station's operations, but always saw

activity on the site as a viable business.

Ms. Bonnie Haines, apartment resident at 1253 Park Heights '
: Avenue, testified that she was é weekly customer of the service
! station during the period of 1985 to 1988. In her testimony, Ms.

Haines acknowledged that her husband performed various jobs for the

.
j
!Petitioner and was ? family friend of the Shifrens.,
E Mr. Harvey Shi&ren, father of the operator and a long-timeA
gproperty owner in the area, testified that the property had always
Ebeen in continuous use since 1976 as an Amoco or Texaco station.
He remembered his son towing vehicles for the station.

Cindy and Evan Shifren testified to their purchase of the site -
jin September 1992 after 18 years with a towing service from other -

' locations.

Testifying for the Protestants were two previous operators of
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the service station at the site, Mr. James Hammersla and Mr. Ronald
Goodman. Mr., Hammersla reviewed his operations at the gite which
terminated in August 1985, because of County restrictions on the

operation, and his eventual bankruptcy. Since that time, he

. recounted passing the station regularly for the next several years

-and saw no gasoline business, no maintenance, and a vacated site.

Mr. Goodman leased the site in September 1988 and obtained a ;

trader's license. Up for auction, he had inspected the station and
. found the property overgrown in weeds and debris, no hoses on the

~pumps, and broken windows. Mr. Goodman testified that the electric

established the business in September 1988 for the next 15 months,

| meters had been removed. He had the pumps repaired and re- :

| He had been told by the County that the use was okay. 1In obtaining '

a license, the "year and a day" regulation of Section 104.1 was not

considered at the time.

Several subpoenaed witnesses, not appearing at the initijial

' hearing before the Deputy Zoning Commissioner, testified as

L3

protestants in thisIcase. Mary Fitchett, a resident immediately

. across the road from the site, testified of her father's original

ownership and incidents that led to restrictions imposed on the

Service station in 1985. Ms. Fitchett testified that the station .

*was abandoned and became a derelict property from Mr. Hammersla's

closing in 1985 to Mr. Goodman's opening of the station in 1988.

Carl Nathanson, 1219 Park Heights Avenue, a resident one block .

from the site since 1985, recalled the location as abandoned,

|
t
i
1
s'
|
i
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jovergrown, strewn with wrecked cars, engine blocks and tires, ang
' a Property that should be condemned. Mr. Nathanson saw no
operation on the site until Mr. Goodman arrived in 1988,
Unfamiliar with zoning laws, he raised no objection to the
resumption of business on the site in 1988,

The Board is cognizant of conflicting testimony as to the
continuous use of 12026 Park Heights Avenue as a service station
 from the time it ceased operations by Mr. Hammersla in 1985 unti}
!its lease by Mr. Goodman in 1988, Ongoing observations by Mr.
fHammersla of the station he had abandoned in 1985 and Mr. Goodman's
'rehabilitation of the derelict property in 1988 are persuasive to
fthis Board that the operation of the service station as a
‘nonconformxng use was discontihued for more than one year.

f
!
+
i

approximate to the location is convincing that the nonconforming

Furthermore, the daily observation of concerned residents llvingg

use 0of the site for a service station had been discontinued for

;some time.

} Irrespective of the issue of trader's licenses to operators at

fthe station since 1988, the regulations of Section 104.1 prevail in -

: this matter of the nonconforming use. The Owner/Operator has the
:

i
!

i
'is Oof the opinion that the preponderance of the testimony indicates

that the subject property had in fact been abandoned, and in

accordance with the effective regulations (Section 104.1 -- any

|
|
|
I
|

;burden of producing testimony and evidence showing that -

inonconforming use of the broperty has been continuous., The Board
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been terminated.

ORDER

IT IS THEREFORE this _ 9th day of December + 1994 by the

ORDERED that the Petition for Special Hearing for the use of

}a nonconforming service station be and is hereby DENIED; and it is

lfurther
; ORDERED that such use shall be terminated no later than thirty

: (30) days from the date of this Order.

H
; Any petition for judicial review from this decision must be
made in accordance with Rule 7+201 through Rule 7-210 of the

‘Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

; Welbiam T2 Wash S0

William T. Hackett, Chairman

T oy

./‘/Ll'.'u - /’?-'J"_-h/(\. ,.!
Harry E. Buchheister, Jr’

Lokl (O huus:

Robert Q. Schuetz L’)

. Case No. V93-442-SPH N.B. S., Inc. /Hi-caliber Towing, Inc. 5
!abandonment or discontinuance of a nonconforming use for a bPeriog

of one year or more), the nonconforming use at this property has?

e e iy 3 rn
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HI-CALIBER TOWING, INC. * IN THE
Petitioner * CIRCUIT COURT
v. * FOR
PETITION OF SPECIAT, HEARING * BALTIMORE COUNTY
ON PROPERTY LOCATED AT:
12026 PARK HEIGHTS AVENUE *
Appellees/Protestants * Case No,: 95CV00176

* APPEAL FROM COUNTY
BOARD OF APPEALS

Case No.: V93-442-SPH
* * * * * * * .k * * * * *

ORDER

The Court, having read and considered the Motion to Stay
Imposition of Order, Answer in Oppesition thereto and Memorandum
of Law, having heard arguments of Counsel and good cause
appearing, it is this YT day of February, 1995 by the
Circuit Court for Baltimore County:

HEREBY ORDERED, that the Petitioner‘’s Motion to Stay
Impositioﬁ of Order be and the same is hereby denied.

~N
H LTS L_Qk.@x_g\
' U D

/T G E
/

COPIES SENT TO:

Gary 8. Mandel, Esquire
Rathi Weidenhammer, Esquire
Michael D. Vogelstein, Esquire

PLAINTIFF'S .
EXHIBIT MiCKo

P

.

RUHRY
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IN THE MATTER OF * IN THE CIRCUIT COURT
N.B.S., INC. AND HI-CALIBER * FOR BALTIMORE COUNTY
TOWING, INC./OWNER/QPERATOR * CASE NO. V 93-442-SPH

***********************************

MEMORANDUM OPINION AND JUDGMENT
AFFIRMING BOARD OF APPEALS

This court affirms the opinion of The Board of Appeals of
Baltimore County denying for the use of a nonconforming service
station to Hi-Caliber Towing, Inc. at 12026 Park Heights Avenue. It
is so ORDERED by the Circuit Court for Baltimore .County this ZEEE T*?
day of December, 1995.

A.

The parties agree that the real property at 12026 Park
Heights Avenue had a ncncon#crming use as a service station for many
years. At issue is whether that nonconforming use was last due to
the fact the nonconforming use had been abandoned or discontinued for
a period of one year or more. The law is as follows:

Section 104.1 of the Baltimore County Zoning
Regulations (BCZR)

"A nonconforming use...may continue...provided that
upon any chdnge from such nonconforming use to any
other use whatsoever, or any abandonment or
discontinuance of such nonconforming use for a
period of one year or more...sSuch nonconforming

use shall terminate.”
There was conflicting evidence before the Board of Appeals
as to whether there was abandonment in use of the premises. The Board
of Appeals decided, on the basis of this conflicting evidence, the

more credible evidence showed that despite the issuance of a trader's

PLAINTIFF'S
EXHIBIT

MICROFILMFD
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license to the operators of the station since 1988, an abandonment

had been shown. Thus, the owner/operator had not shown a continuoﬁs

nonconforming use of the property.

B.

When we had a hearing in this case on 11/30/95, there was
discussion as to whether any requirement existed as to who had the
burden of proof on appeal to the Board of Appeals from a decision of
the Deputy Zoning Commissioner. A review of the BCZR in this court
did not show there is any presumption of correctness attendant to the
Deputy Zoning Commissioner's décision. Likewise, there was nothing
found in those regulations ascribing to one party or the other the
burden of proof. Thus, it seems reasonable and consistent with all
ather areas of Maryland civil law that Fhe hurden of proof rested
with the petitioner asking for the nonconforming use certification.
In the words of the Board in its written decision, that burden was

not sustained:

The Owner/Operator has the burden of producing
testimony and evidence showing that nonconforming
use of the property has been continucus. The
Board is of ‘the opinion that the preponderance

of the testimony indicates that the subject
property had in fact been abandoned, and in
accordance with the effective requlations (Section
104.1 -- any Case No. V93-442-SPH N.B.S., Inc./
Hi~Caliber Towin Inc. abandonment or
discontinuance of a nonconforming use for a
period of one year or more), the nonconforming
use at this property has been terminated.
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It is well understood by both pafties here that this
court's review of an agency decision is limited, and the court cannot
suﬁstitute its decision for that of the agency. As important as
anything else is the law that holds that the agency is the trier of
fact, and judge of the credibility of the witnesses.

A reviewing court may, and should, examine facts
found by an agency, to see if there was evidence to
support each fact found. If there was evidence of
the fact in the record before the agency, no matter
how conflicting, or how guesticnable the. credibility. .
of the source of the evidence, the court has no power .
tc substitute its assessment of credibility for that
made by the agency, and by doing so, reject the.fact.

Commissioner v. Cason, 34 Md. App. 487, 508, 368 A.2d 1067

(1977). Accordingly, the opinion of the Board of Appeals is

P Ay
Jo . Fader IT
. Judge
JEF : am ‘

cc: Michael Vogelstein, Esq.
321 N. Calvert Street

Baltimore, MD 21201

affirmed.

G. Warren Mix, Esq.
Turnbull, Mix & Farmer
706 Washington Avenue
Towson, Maryland 21204



IN RE: PETITION FOR SPECIAIL HEARING * BEFORE THE
W/S Park Heights Ave., 1650' +/-
8 of ¢/l Walnut Avenue *  ZONING COMMISSIONER
12026-28 Park Heights Avenue
4th Election District * OF BALTIMORE COUNTY
drd Councilmanic District
Legal Owner: Evan M. Shifren * Case No. 97-303-SPH
Lessee: Hi~Caliber Towing, Inc.
Petitioners
* * ] * * x * ® » * *

FINDINGS CF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition for
Special Hearing for the property located at 12026-28 Park Heights Avenue.
The Petition was filed by Evan M. Shifren, property owner and Hi-Caliber
Towing, Inc., Lessee. As filed, the Petition sought approval of; (1) the
existence of a valid neonconforming fuel service station with accessory
vehicle repairs, pursuant to Baltimore County Zoning Regulations (BCZR),
Sections 101 and 104 where the subject property has been continuocusly used
or intended to be used for the retail sdles of automotive fuel; (2) to
determine whether the nonconforming fuel é;rvice station and accessory
automobile repair uses have been abandoned pursuant to BCZR, Sections 101
and 405.7; and, (3) to determine whether Baltimore County has followed the

administrative procedures py which to require the cessation of business

activities at the subject pJgperty pursuant to BCZR, Section 405.7.E. The

subject property and requested relief are more particularly shown on the

plan to accompany the Petition for Special Hearing, dated 1/20/97, which

was submitted with the Petition.
After several postponements, the matter was scheduled for public .

hearing on May 22, 1997. At that hearing, the Petitioner, Evan M. Shifr-

en, appeared and was represented by counsel, Julius W. Lichter, Esquire.

Also appearing at the hearing was Michael Vogelstein, Esquire, on behalf

of a number of individuals who reside in the community. The attendance

PLAINTIFF'S
EXHIBIT

MICROHLMED




sign-in sheets circulated on that date disciosed ‘that numerous individuals
appeared both in support of, and in opposition to, the Petition.

At the initial hearing, counsel for the Protestants raised a prelimi-
nary Motion, seeking a dismissal of the Petition upon the grounds of res
judicata. The hearing was continued and counsel were given an opportuni-
ty to submit memoranda on this issue by July 11, 1997. Memoranda were in
fact received from both counsel on that date. Additionally, Mr. Lichter's
memorandum sought an amendment of the Petition. Specifically, the relief
described in paragraph 3 of the original Petition was deleted and, in lieu
thereof, the Petitioner sought apéroval, "That the service garage, as a
principal use, has not been abandoned or discontinued pursuant to BCZR
Sections 101 and 104",

The hearing was reconvened on August 6, 1997. The parties and their
counsel again appeared and oral argument was'offered by both sides. For
reasons set forth on the record, as will be summarized hereafter, the
preliminary Motion offered by counsel on behalf of the Protestants was
granted and the Petition dismissed.

A review of the case file discloses that the subject property is
zoned R.C.5 and has been so%zoned since at least the mid 1980s. That
zoning classification doe; not permit, by either right or special excep-
tion, a "fuel service station" nor a "service garage". A fuel service
station is defined in Section 101 of the BCZR as, "A structure or land
used or intended to be used for the retail sale of automotive fuel." A
service garage is defined as "A garage, other than a residential garage,
where motor driven vehicles are stored, equipped for operation, repaired,
or kept for remuneration, hire or sale.”

The first zoning case on this property came before then Zoning Commis-
sioner Arnold Jablon in case No. 85-167. Following a public hearing,

Commissioner Jablon granted nonconforming use status on the property as a

- -

=

-



fuel service station. His opinion, which is contéined within the County
records and speaks for itself, states that the property was used as a fuel
service station since 1934. The opinion alsc states that the property was
not historically used as a service garage. The relief granted allowed the
fuel service station use to continue, with an accessory vehicle repair
service as limited in the Order. Essentially, the nonconforming status
conferred on the property grandfathered its use as a fuel service station.
The second case involving this property was instituted in 1993. At
that time, a Petition for Special Hearing was filed by Baltimore County,
seeking a determination as to whethe? the nonconforming use conferred by
Commissioner Jablon in 1985 has been forfeited. Specifically, it was
alleged in the Petition that the use of the property for a fuel service
station had been discontinued between the years 1986 through 1988. Pursu-
ant to Section 104 of the BCZR, which regulapes nonconforming uses, such

i
uses cannot continue if they are abandoned,’or discontinued for a period of

one year or more.

That Petition (case No. V-93-442-SPH) came before Deputy Commissioner
Timothy Kotroco in 1993. By Order of October 18, 1993, Deputy Commission-
er Kotroco determined that ghe use had not been discontinued or aban-
doned. The matter was timely appealed and the Board of Appeals subsequent-
ly conducted its own hearing. By Order of December 9, 1994, the Board
issued an opposite opinion, holding that the nonconforming use had been
discontinued or abandoned and was, therefore, forfeited. On appeal,
Circuit Court Judge John F. Fader II affirmed the decision of the Board on
December 28, 1995,

It is the Order of Judge Fader which the Protestants claim bars
additional litigation under the theory of res judicata. As both parties

cited within their memoranda, that doctrine in a zoning perspective was

Baltimore

clearly set out by the Court of Special Appeals in Esslinger v.

- V-
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City, 95 Md. App, 607 (1993). Therein, the Court set forth thrae tests
that need be considered in determining whether res judicata attaches.
They are: {1) whether the parties in the present litigation are the same
or in privity with the parties in the earlier case; (2) whether there
exists a valid final judgment on the merits in the prior case; and (3)
whether the claim presented in the current action is identical to the
prior acticn. For reasons fully set forth during my remarks from the
bench, I find that res judicata does apply. Clearly, the parties in the
present case are the same as in the case which culminated with Judge
Fader's Order. Moreover, Judge PFader's Order is obviously a valid final
judgment on the merits. Moreover, the claim'is the same; to wit, whether
the fuel service station nonconforming use conferred by Commissioner

Jablen in 1985 was forfeited by the abandonment of the use of the property

in that manner. :

Counsel for the Petitioner argued , that res Jjudicata should not
apply. In this regard, reference was made to Section &00.7 of the BCZR
which empowers the Zoning Commissioner with wide discretion and authority
Although this

to conduct hearings and issue Orders as he may see fit.

L 3
section does, indeed, cqpfer wide discretion and authority, it does not

permit the Zoning Commissioner to ignore the law, including the doctrine

of res judicata. Oon this point, the case Fertitta v, Brown, 252 Md.

594 (1968) is controlling.
Moreover, the allegation that the Board's prior decision, as affirmed

by dJudge Fader, was wrong is of no consequence. As stated in DeMaio v.

Lumbermen's Mutual Casualty Co., 247 Md. 30 (1967), it 1is well estab-

lished that even if a prior judgment is wrong, if same was final, between
the same parties and for the same cause of action, res Judicata applies.
Moreover, it is significant to note that the judgment rendered in the
prior case is judicial in nature. That is, although there is case law to

- 4-



the effect that judgments of administrative "bpoards and bedies may not

always trigger res judicata, a judicial judgment, such as the one issued

hy Judge Fader, clearly does so.

Finally, as to the Petitioner's amendment, same is disposed of by
Commissioner Jabon's Order. His Order is unequivocable that that the
historic use of this property was as a fuel service station and not a
service garage. His findings of fact are binding on these parties.
Moreover, even 1f the nonconforming service garage could be established,
which would be in direct contradiction to Commissioner Jablon's prior
findings, it appears that the order issued by the Board was conclusive
that no business activity of any type occurred on the site during the mid
1980s. Any nonconforming use was, therefore, forfeited by the lack of

activity from 1986 through 1988, Therefore, for the reasons set forth

hereinabove and as stated in open hearing, the Motion to Dismiss the

+
Petition for Special Hearing must be granted.
THEREFORE, IT IS ORDERED by the Zoning Commissioner of Baltimore Coun-

ﬁ" L )
ty this day of BRugust 1997, that the Petition for Special Hearing be

and is hereby DISMISSED.

Any appeal from thi? decision must be taken in accordance with the

i

WRENCE E. SCHMIDT
Zoning Commissioner
for Baltimore County

applicable provisions of law.

LES :mun



PETITION FOR SPECIAL HEARING * BEFORE THE
W/S Park Heights Ave., 1650' +/-

S of ¢/l Walnut Avenue * COUNTY BOARD OF APPEALS

12026-28 Park Heights Avenue .

4™ Election District * FOR

3" Councilmanic District

Legal Owner: Evan M. Shifren * BALTIMORE COUNTY

Lessee: Hi-Caliber Towing, Inc.

Petitioners * CASE NO.: 97-303-SPH

* * * * * * ¥ % * * ® ® *
ORDER

The Court, having read and considered the Motion to Dismiss Appeal, and good cause

appearing, it is this day of , 19 by the County

Board of Appeals for Baltimore County;
HEREBY ORDERED that the Motion to Dismiss the Appeal be and the same is hereby

GRANTED.

Commissioner

Commissioner

Commissioner



PETITION FOR SPECIAL HEARING * BEFORE THE
W/S Park Heights Ave., 1650' +/-

S of ¢/l Walnut Avenue * COUNTY BOARD OF APPEALS
1202628 Park Heights Avenue
4" Election District * FOR
3™ Councilmanic District
Legal Owner: Evan M. Shifren * BALTIMORE COUNTY
Lessee:; Hi-Caliber Towing, Inc,
Petitioners * CASE NO.: 97-303-SPH
*
L3 * *® * * * ] ] Ed * L *® %

NOTICE TO ENTER APPEARANCE

To the Clerk of the Court:
Pursuant to Maryland Rule 2-131 (a) please Enter the Appearance of Michael D. Vogelstein

as Attorney for the Protestants.

Michael D, Vogelétein
201 North Charles Strest
Suite 801

Baltimore, Maryland 21201
(410) 727-3000

Attorney for the Protestants

LY 13l lid Y~ AONL6
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MICHAEL D. VOGELSTEIN
ATTORNIIY AT LAW
201 NORTH OFLARTES §TREWD
SUITTH 801
BAL/TIMORE, MARY LAND 21201

(410) 727-3000

KA X (410) 727-0061 b

October 29, 1997

“ A
v /
Ny ¢z
Clerk © sl
Baltimore County Zoning Commissioner ,O '

Suite 405, County Courts Bldg,
401 Bosley Avenue
Towson, Maryland 21204
RE; Case No.: 97-303-SPH
Dear Clerk;

Please find enclosed the foregoing Notice to Enter Appearance to be filed in the above entitled
maftter.

Thanking you in advance for your anticipated cooperation and consideration, I remain

Very truly yours,

Michael D. Vogelstein \/(‘/W i

MDV/km

Enclosure

¢:2ld - AON L6

SIVILGY 0 GUV0g AL
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Baltimore County Suite 405, County Courts Bldg.

Zoning Commissioner 401 Bosley Avenue

i 1 1
Office of Planning I?‘gsé)&m? and 21204

August 11, 1997

Julius W. Lichter, Esquire

Levin and Gann

305 W. Chesapeake Avenue, Suite 113
Towson, Maryland 21204

RE: Patition for Special Hearing
Case No. 97-303-SPH
Property: 12026-28 Park Heights Avenue
Hi~Caliber Towing, Inc., Petitioner

Dear Mr. Lichter:

Enclosed please find the decision rendered in the above captioned
case. The Petition for Special Hearing has been Dismissed, in accordance
with the attached Order.

In the event any party finds the decision rendered unfavorable, any
party may file an appeal to the County Board of Appeals within thirty (30)
days of the date of this Order. For further information on filing an
appeal, please contact the Appeals Clerk at 887-33%91.

Very truily yours,
=2

Ci LAWRENCE ‘E. SCHMIDT

Zoning Commissioner
for Baltimore County
LES :mmn
encl.
c: Michael D. Vogelstein, Esquire
201 N, Charles Street, Suite 801
Baltimore, Maryland 21201
c: Mr. Evan M. shifren
12026-28 Park Heights Avenue
Owings Mills, Md4. 21117

%ng) Printed wath Soybaan Ink

on Recycled Paper



MICHAEL D. VOGELSTEIN
ATTORNISY AT LAW
201 NORTH CHARLES STREET
SUITTE 801
BALTIMORI, MARYLAND 21201

(410) 727-3000
FAX (410) 727-0061

July 24, 1997

Lawrence E. Schmidt
Zoning Commissioner of
Baltimore County
County Courts Building
4" Floor

Towson, Maryland 21204

RE: Petition For Special Hearing
Evan and Cindy Shifren/Hi-Caliber Towing, Inc.
12026 Park Heights Avenue
Case No. 97-303-SPH

Dear Mr, Schmidt:

Please find enclosed the Protestant’s Motion To Strike Amendment, to be filed in the
above entitled matter.

In the event that you have any questions, please do not hesitate to contact me.
Thanking you in advance for your anticipated cooperation and consideration, I remain,

Very truly yours,

Yy

At

Michael D. Voget ot

MDV/km
Enclosure

ce: Julius W. Lichter

MICROMLAED



IN THE MATTER OF: * BEFORE THE
PETITION FOR SPECIAL HEARING *
ON PROPERTY LOCATED AT * ZONING COMMISSIONER
12026 PARK HEIGHTS AVENUE *
OWINGS MILLS, MARYLAND * OF
BALTIMORE COUNTY *
HI-CALIBER TOWING, INC.-LES SEE * BALTIMORE COUNTY
EVAN N. SHIFREN-OWNER ¥
b CASE NO.: 97-303 SPH
5
* # * # * # * # * A * L] #* LS * #* #* L * *
ORDER

The Court having read and considered the Motion To Strike Amendment, having heard

arguments of Counsel and good cause appearing, it is this day of August , 1997 by the

Zoning Commissioner of Baltimore County:

HEREBY ORDERED, that the Motion To Strike Amendment be and the same is hereby

granted.

JUDGE

MICROFILMED
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IN THE MATTER OF: - BEFORE THE
PETITION FOR SPECIAL HEARSUAING COMMISSIONER
ON PROPERTY LOCATED AT * ZONING COMMISSIONER
12026 PARK HEIGHTS AVENUE *
OWINGS MILLS, MARYLAND * OF
BALTIMORE COUNTY *
HI-CALIBER TOWING, INC.-LES SEE X BALTIMORE COUNTY
EVAN N. SHIFREN-OWNER *

* CASE NO.: 97-303 SPH

*»
¥ ] * % %* » * * * * %* *® % #* * % * #* * ¥

MOTION TO STRIKE AMENDMENT

Now comes the Protestants, by Michael D. Vogelstein, their attorney, pursuant to Section
500.7 and Appendix E of the Baltimore County Zoning Regulations respectfully moves this
Honorable Commission to Strike the Amendment contained within the “Pre-Trial Memorandum”
of the Petitioner and in support thereof states the following;

1. That on or about January 21, 1997, the Petitioners herein, Hi-Caliber Towing Inc,,

and Evan and Cindy Shifren filed their Petition for Special Hearing requesting the following:

a. To approve the existence of a valid nonconforming fuel service station with
accessary vehicle repairs pursuant to Baltimore County Zoning Regulation, Section 101 and 104
where the subject property has been continuously used or intended to be used for the retail sale of

automotive fuel,

b. To determine whether the nonconforming fuel service station and accessory
automobile repair uses have been abandoned pursuant to Baltimore County Zoning Regulation
Sections 101 and 405.7,;

C. To determine whether Baltimore County has followed the administrative
procedures by which to require the cessation of business activities at the subject property pursuant

to Baltimore County Zoning Regulation Section 405.7 E.

MICROFILMED



2, On February 7, 1997, undersigned Counsel forwarded the attached letter marked
Exhibit No. 1 to W, Carl Richards, Supervisor of the Baltimore County Department of Permits
requesting the Petition to be denied upon the grounds of Res Judicata in that this matter was tried
before the County Board of Appeals under Case No. V93-442SPH upon the identical issues
presented above. The Board of Appeals Ordered that the Petition for Special Hearing for the use
of a nonconforming service station be denied on December 9, 1994,

3. On December 28, 1995, the Honorable John F, Fader II affirmed the decision of
the County Board of Appeals denying for the use of a nonconforming service station to High-
Caliber Towing, Inc. at 12026 Park Heights Avenue. Copies of said Orders are attached to
Protestants Motion to Dismiss Petition for Special Hearing previously filed on July 11, 1997.

4. On May 22, 1997 this Honorable Commission, per Commissioner Schmidt
requested Counsel to file Memoranda of Law concerning the doctrine of res judicata upon the
requests presented in the Petition for Special Hearing filed by High-Caliber Towing, Inc. and
scheduled a Hearing on August 6, 1997 upon the above issues. Commissioner Schmidt also
advised Counsel for the Petitioner to post the property in accordance with the second paragraph
of Baltimore County Zoning Regulation 500.7 which states in part “if the petition relates to the
specific property, notice of the time and place of hearing shall be conspicuously posted on the
property for a period of at least fifteen (15) days before the time of the hearing. ... the notice shall
describe the property if any, and action requested in the Petition,” Obviously, the action
requested in the Petition should be contained, word for word on the required posting.

5. In accordance with Commissioner Schmidt’s request, the Protestants filed their
Motion To Dismiss Petition For Special Hearing and Memorandum Of Law In Support Of The
Motion To Dismiss Petition For Special Hearing and attached Exhibits thereto addressing the

- o o  MICROFI o
requests contained in the Special Hearing filed by High-Caliber Towing and Evan and Cindy !



Shifren.

6. On or about July 14, 1997, undersigned Counsel received a document entitled
“Pre-Trial Memorandum” filed by the Petitioners and upon reading same was shocked to learn
that contained within the “Pre-Trial Memorandum” was an amendment to the Petition for Special
Hearing, not in conformity with Baltimore County Zoning Regulation 500.7 and Appendix E. The
amendment requested the Zoning Commissioner to determine that “the nonconforming service
garage, as a principle use, constitutes a legal nonconforming use pursuant to Sections 104.1 and
405 of the Baltimore County Zoning Regulations and withdrew their request for the third item
contained in the original Petition,

7. it is quite extraordinary that the Petitioners would wait three and one-half (3 ¥2 )
years to decide to file an amendment requesting the Commission to determine that the service
station garage and not the service station itself was the principle use of the property. It is also
noteworthy that Petitioners did not advise the Protestants nor this Commission of its intention to
amend the original Petition for Special Hearing prior to the last day of the filing deadline,
Additionally, there has been absolutely no showing that the posting on the property contains the
amendment to the Petition as required by Rule 500.7 nor is it in accordance with Appendix E. of
Baltimore County Zoning Regulations,

8. It is patently unfair of the Petitioners to attempt to amend its Petition in such a
manner, knowing full well that the Protestants could not properly respond to the amendment
within the time prescribed by Commissioner Schmidt as it was filed on the last day possible.

9. It is quite obvious that the Petitioners are well aware that the original Petition for
the Special Hearing contains the three elements necessary to invoke the doctrine of res judicata,
i.e. identical parties, identical claims and final judgement on the merits which precludes

MICROFILMED
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Baltimore City, 95 Maryland App. 607, 622 A, 2d 774 (1993).

10.  This is a veiled attempt by the Petitioners to change one of the three elements
necessary to invoke the doctrine of res judicata as discussed within the Motion to Dismiss. It
was incumbent upon the Petitioners to raise this issue well before July 11, 1997 because the initial
action was decided on December 9, 1994 by the County Board of Appeals and affirmance by the

Circuit Court for Baltimore County was conclusive. Rolands Vs, Harris 320 Md. App. 223, 577

A. 2™ 51 (1990) states that the initial action here is conclusive “not only as to all matters that

have been decided in the original suit, but as to all matters which with propriety could have been
litigated in the first suit.”

11.  The Petitioners cannot reasonably argue that the delay in filing the amendment
was attributable to prior Counsel nor through their own ignorance of the law, Indeed, on
December 2, 1993, a letter from the Zoning Administration was forwarded to the Shifrens
denying their request for a zoning determination concerning a service garage without pumps and
tanks, A copy of the letter is attached hereto marked Exhibit No. 2,

12. Tt was the Petitioner’s burden to have raised this issue in 1993 and certainly during
the hearing before the County Board of Appeals in December 1994. Not having raised the issue
prior to July 11, 1997, the Petitioners are now deemed to have waived the issue because as stated
in Rolands, infra “the initial action is conclusive...as to all matters which with propriety could have

been litigated in the first suit.”
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WHEREFORE, the Protestants respectfully move this Honorable Commission to strike
the amendment contained within the Petitioners “Pre-Trial Memorandum” and dismiss the Petition
for Special Hearing,

Respectfully Submitted, g
4 i

Michael D. Vogelstein
201 North Charles Street
Suite 801

Baltimore, Maryland 21202
(410) 727-3000

Attorney for the Protestants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this %day of , 1997 that a copy of
the foregoing Motion to Strike Amendment was mailed, postage pfe-paid to: Julius W. Lichter,
Levin & Gann, P.A., 305 W. Chesapeake Ave., Towson, Maryland 21204, Attorney for the

Petitioners.

Michael D. Vogelstein / o
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MICHAEL D. VOGELSTEIN

ATTORNEY AT LAW

201 NORTH CHARLES STREET
SUITE 801
BALTIMORE, MARYLAND 21201

(410) 727-3000
FAX (410) 727-0061

February 7, 1997

W. Carl Richards, Jr,

Baltimore County Department of Permits
and Development Management

County Office Building

111 West Chesapeake Avenue

Towson, Maryland 21204

Re:  Drop-Off Petition (Item #303)
12026-27 Park Heights Avenue
4™ Election District

Dear Mr. Richards:

Please be advised that I represent numerous interested parties in the above entitled matter.
As you may be aware, this matter was fully litigated in the Circuit Court for Baltimore County and
Hi-Caliber Towing, Inc.’s Appeal Petition was denied.

I have enclosed copies of Judge Fader’s Memorandum Opinion and Judgement Affirming the
Board of Appeals of Baltimore County denying for the use of a nonconforming service station to Hi-
Caliber Towing, Inc. at 12026 Park Heights Avenue. Pursuant to Judge Fader’s Order, I am
requesting you dismiss the Petition for Special Hearing upon the basis of Res Judicata.

I will be unavailable to attend the Special Hearing scheduled on February 25, 1997 at 2:00

p.m. due to a previously scheduled Deposition in the matter of Quaming vs. Linen, et al., Circuit
Court for Baltimore County case number 03-C-96-003053 MT, said matter previously scheduled on

February 25, 1997 at 2:30 p.m., per attached copy.

In the event you are unwilling to dismiss the Special Hearing, kindly postpone the Hearing
so that I may attend and provide additional documentation and/or testimony in opposition to the
Petition,
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February 7, 1997
W. Carl Richards, Jr.
Page 2

Thanking you in advance for your anticipated cooperation and consideration, I remain,

Very truly yours,

Michael D. Vogelstei
MDV/dw

cc: Julius W. Lichter, Esq.
Don Roscoe, Supervisor of Zoning Review

Enclosures
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Baltimore County Gavernment

Qffice of Zoning Administralion
and Development Management

111 West Chesapeake Avenuc ‘
Towson, MDD 21204 {410) 887-3353

December 2, 1993

Mr. Evan Shifren

Hi-Caliber Towing & Auto Service, Inc.
12026 Park Heights Avenue

owings Mills. MD 21117

RE: Fuel Tank and Pump Removal
from a Nonconforming Auto
Service Station.

Use change to a service g¢arage.

12026 Park Heights Avenue

4th Election District

Zoning Case V-93-442-5PH
85-167-8PH

Dear Mr. Shifren:

This letter references your correspondence in which you request a
zoning determination that an existing automotive service station may
"yemove the tanks and pumps from property and s5till remain a service
garage."

A review of office records indicates that this site was approved
as a nonconforming autometive service station use 1in zoning case
V-93-442-SPH on October 18, 1993 by the Deputy Zoning Commissioner.
It is my understanding that this site is located in a residential
{R.C.-5) zone. Based on thig ipformation, I must apply Saction 104.1
the Baltimore County Zoning Regulations (BCZR) to your question.
This states that:

Section 104--NONCONFORMING USES {B.C.Z.R., 1995.}

104.1--A nonconforming use {as defined in Section 101) may
continue except as otherwise specifically provided in these
regulations; provided that wupon any changs from such
nonconforming use %to any other use whatsoever, or any
abandonment or discontinuance of such nonconforming use for a
pariod of one year or more, the right to continue or resume
such nonconforming use shall ferminate. {B.C.Z.R., 1955; Bill
No. 14, 1976; Bill No. 124, 1991.}

As you can see this regulation strictly forbids any use change
whatsoever with the loss of the noncenforming status as a result of
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Mr., Evan Shifren
Page 2
December 2, 1993

any such change. The BCZR defines an automotive service station as:
"A structure or land used or intended to be used primarily for the
retail sale of automotive fuel, but not a truck stop". A service

garage is defined as: "A garage, other than a residential garage,
where motor-driven vehicles are stored, equipped for operation,
repaired, or kept for remuneration, hire or sale".

The fact that these uses are under separate definitions in the
BCZR clearly indicates that the proposed removal of the fuel tanks and
pumps while still maintaining a proposed service garage use would be
abandonment of the service station and a c¢hange in use which will
conflict with Section 104.1. Regretfully, this could not be approved
by this c¢ffice. Please be aware that Section 405.b, BCZR further
addresses any abandomnment of service stations. (copy attached)

ghould you wish to challenge this interpretation Section 500.7,
BCZR allows you to request a zoning special hearing for a ruling from
the zoning commissioner.

Should you have any questions, please do not hesitate to contact
me at 887-3391,

Sincerely,
~

-
-

._,L)_,-\/“

HN L. LEWT
Planner II

JLL/jaw

¢: V=93-442-5PH
vB5-167-SPH
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IN THE MATTER OF: BEFORE THE| 3
PETITION FOR SPECIAL HEARING P '”
ON PROPERTY LOCATED AT ZONING CONMSSIONE itk

12026-28 PARK HEIGHTS AVENUE

OWINGS MILLS MARYLAND 21117 OF
HI-CALIBER TOWING, INC.- LESSEE
EVAN N. SHIFREN-OWNER BALTIMORE COUNTY

Case No.: 97-303-SPH

* B X X ¥ ¥ X X X £ ¥

* * * * ¥

MOTION TO DISMISS PETITION FOR SPECIAL HEARING
Now comes the Protestants, by Michael D. Vogelstein, their attorney, pursuant to Section

500.7 of the Baltimore County Zoning Regulations respectfully moves this Honorable
Commission to dismiss the Petition for Special Hearing filed by Hi-Caliber Towing, Inc. and
Evan N, Shifren and in support thereof states the following:

1. Hi-Caliber Towing Inc., by and through its owner Evan N. Shifren has filed a Petition
for Special Hearing before this Honorable Commission requesting a Special Hearing to:

a) approve a valid nonconforming ﬁlﬂg%;grwce\ station with accessory vehicle repairs;

b.} to determine whether the fuel ser\;i;:e strati;)n and uses have been abandoned;

¢) to determine whether Baltimore County has foliowed the administrative procedures by
which to require the cessation of business activities pursuant to Section 405.7 E.

2. The issues contained within the Petition for Special Hearing were previously
litigated before this Honorable Commission, before the County Board of Appeals, as well as the
Circuit Court for Baltimore County on appeal .
3. Hi-Caliber Towing, Inc. through its owner, Evan N. Shifren previously petitioned this
Honorable Commission for a Special Hearing for the use of a nonconforming service station
and whether an abandonment of an automotive service station was found to exist o
3 f] ] [ e i
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4. On December 9,1994, the County Board of Appeals of Baltimore County, in case
number V93-442-SPH rendered its unanimous decision stating on page four of the opinion “ The
Board is of the opinion that the preponderance of the testimony indicates that the subject property
had in fact been abandoned, and in accordance with the effective regulations (Section 104.1 any
abandonment or discontinuance of a nonconforming use for a period of one year or more), the
nonconforming use at this property has been terminated,” a copy of which is attached hereto,
marked Exhibit number (1) one.

5. In accordance, therewith, the County Board of Appeals of Baltimore County “Ordered
that the Petition for Special Hearing for the use of a nonconforming service station be and is
hereby Denied; and it is further Ordered that such use shall be terminated no later than (30) days
from the date of this Order.”

6. Hi-Caliber Towing, Inc. filed its Petition for Judicial Review of the decision of the
County Board of Appeals of Baltimore County to the Circuit Court for Baltimore County and,
additionally, moved to stay the imposition of the County Board of Appeals order to terminate its
use.

7. On February 6,1995 the Honorable Robert E. Cadigan denied the Petitioner’s Motion to
Stay the Imposition of the Order to terminate Hi-Caliber Towing, Inc’s use of the abandoned
property located at 12026-28 Park Heights Avenue, a copy of which is attached hereto, marked
Exhibit number (2) two.

8. Hi-Caliber Towing, Inc., unfortunately, has been in continuous violation of the Order of
the County Board of Appeals as well as Judge Cadigan’s denial of the motion to stay and, to this
day Hi-Caliber Towing, Inc. has been in constant, illegal and unauthorized use of the property as a

nonconforming service station as admitted to by council for Hi-Caliber Towing, Inc. before this
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Honorable Commission on May 22, 1997.

9. On December 28,1995, the Honorable John F. Fader 11 affirmed the opinion of the
Board of Appeals that the subject property had been abandoned and affirmed the termination of
the property as a nonconforming service station to Hi-Caliber Towing, Inc, a copy of which is
attached hereto marked Exhibit number three (3).

10. This is the third Order by a Court of competent jurisdiction terminating the use of the
property as a nonconforming service station to Hi-Caliber Towing, of which Hi-Caliber Towing
has paid absolutely no heed and is in continuous and flagrant violation by continuing to use the
property as a nonconforming service station.

11. This matter is barred upon the doctrine of res judicata, as the parties in the present
litigation are identical to the parties in the prior litigation; the claim presented in the present
petition is identical to the claim presented in the prior litigation before the County Board of
Appeals, as well as to the Circuit Court for Baltimore County and, thirdly, a final judgment on
the merits was rendered not only by the County Board of Appeals, and in addition
thereto, by Judge Fader in the Circuit Court of Baltimore County.

12. The three requirements to support dismissal upon a claim for res judicata are directly on
point in this matter and, in accordance with the applicable case law, requires this matter to be
dismissed as the Petition for Special Hearing is precluded from subsequent litigation, all of which

more fully appears in the attached Memorandum of Law in support of this Motion to Dismiss.
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WHEREFORE, the Protestants respectfully move this Honorable Commission to Dismiss

the Petition for Special Hearing.

Reimectﬁxlly submitted,

Michael D. Vogelstei
201 N, Charles Street
Baltimore, Maryland 21202
(410) 727-3000

Attorney for the Protestants

MICROFILIMED
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this eleventh day of July, 1997 that a copy of the
foregoing Motion to Dismiss Petition for Special Hearing was mailed, postage pre-
paid to: Julius W. Lichter, Levin & Gann, P.A., 305 W. Chesapeake Ave.,

Towson, Maryland 21204, Attorney for the Protestants.

Michael D. Vog?lst;(
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I, IN THE MATTER OF: * BEFORE THE

i PETITION FOR SPECIAL HEARING
ON PROPERTY LOCATED AT * COUNTY BOARD OF APPEALS
12026 PARK HEIGHTS AVENUE

{ 4TH ELECTION DISTRICT * QF

* BALTIMORE COUNTY
- N.B.S., INC, AND HI-CALIBER
i TOWING, INC. /OWNER /OPERATOR * CASE _NO. V393-442-SPH

!
1
{
| 3RD COUNCILMANIC DISTRICT
|
|
!

* Tk * * * * * * *

OPINTITON

This case comes before the Board on appeal from a decision of
the Deputy Zoning Commissioner in which a Petition for Special
Hearing was granted, based on the determination that no abandonment

of an automotive service station was found to exist, The case was

. heard this day, Thursday, November 3, 1994, in its entirety, and

‘%public deliberation was held on Tuesday, November 15, 1994 at 9:30

!
|
E:a.m.

ii Counsel for the Protestants in this matter asserted that the
{!towing business of the owner/operator, Hi-Caliber Towing, Inc., is
{
"'not in compliance with the zoning classification of the subject

site at 12026 Park Heights Avenue. Although the property had a

nonconforming use as a service station for many years, Hi-Caliber's

1 Baltimore County Zoning Requlations (BCZR).

|
iuse is now arqgued to be in violation of Section 104.1 of the
{

The regulation reads as follows:

"A nonconforming use...may continue...provided that upon
! any change from such nonconforming use to any other use
whatsoever, or any abandonment or discontinuance of such
nonconforming use for a period of one year or more...such
nonconforming use shall terminate.”

In this de novo hearing, the Owner/Operator had the burden of

ExtizgiT # 7
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/’//////,f . Case No. V93~-442-SPH N.B.S., Inc. /Hi-Caliber Towing, Inc. 2

producing testimony and evidence to show that nonconforming use of
;the subject property has been continuous. Purchased in 1992 by the
%owners, Evan and Cindy Shifren, testimony was offered by several
iwitnesses who saild that the service was never discontinued,
Eparticularly for as long as a year and one day. The matter of the

)
|
!
|
|
%‘discontinued nonconforming use covers the time period of 1985-1988.
| Charles Runkles, Vice President of N.B.S., the commercial
!realtor that purchased the site in 1988, testified to his

! familiarity with the service station for 13 years as a customer and

1
1
3

| nearby resident. However, for the time span in question, Mr.
1Runkles was not certain of the station's operations, but always saw
;aCthlty on the site as a viable business.

! Ms. Bonnie Haines, apartment resident at 1253 Park Heights
. Avenue, testified that she was a weekly customer of the service
| station during the period of 1985 to 1988. In her testimony, Ms.
.Haines acknowledged that her husband performed various jobs for the

i

i

|
ltPetitioner and was a family friend of the Shifrens.

: Mr. Harvey Shifren, father of the operator and a long-time
4

} property owner in the area, testified that the property had always

(

‘:been in continuous use since 1976 as an Amoco or Texaco station.
:iHe remembered his son towing vehicles for the station.

ﬁ Cindy and Evan Shifren testified to their purchase of the site
iin September 1992 after 18 years with a towing service from other

' locations.

| Testifying for the Protestants were two previous operators of
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| the service station at the site, Mr. James Hammersla and Mr. Ronald

i and saw no gasoline business, no maintenance, and a vacated site,
Mr. Goodman leased the site in September 1988 and obtained a

{trader's license. Up for auction, he had inspected the station and
Efound the property overgrown in weeds and debris, no hoses on the

fpumps, and broken windows. Mr. Goodman testified that the electric

. meters had been removed. He had the pumps repaired and re-

' established the business in September 1988 for the next 15 months.

f:He had been told by the County that the use was okay. In obtaining

i

i‘a license, the "year and a day" regulation of Section 104.1 was not

considered at the time.

ll
N
}
E Several subpoenaed witnesses, not appearing at the initial
i;hearing before the Deputy Zoning Commissioner, testified as

' protestants in this case. Mary Fitchett, a resident immediately
! 1
. across the road from the site, testified of her father's original

' ownership and incidents that led to restrictions imposed on the

' service station in 1985. Ms. Fitchett testified that the station
d
- was abandoned and became a derelict property from Mr. Hammersla's

l!closing in 1985 to Mr. Goodman's opening of the station in 1988.

Carl Nathanson, 1219 Park Heights Avenue, a resident one block

Jfrom the site since 1985, recalled the location as abandoned,

i
i
|

|
|
|
|
|
|
l
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' overgrown, strewn with wrecked cars, engine blocks and tires, and

a property that should be condemned. Mr. Nathanson saw no

operation on the site until Mr. Goodman arrived in 1988.

Unfamiliar with =zoning laws, he raised no objection to the

a

!resumption of business on the site in 1988.

E The Board is cognizant of conflicting testimony as to the
‘continuous use of 12026 Park Heights Avenue as a service station
from the time it ceased operations by Mr. Hammersla in 1985 until
its lease by Mr. Goodman in 1988. Ongoing observations by Mr.
Hammersla of the station he had abandoned in 1985 and Mr. Goodman's
:rehabilitation of the derelict property in 1988 are persuasive tc

i this Board that the operation of the service station as &

: nonconforming use Wwas discontinued for more than one Yyear.
l: Furthermore, the daily observation of concerned residents living
approximate to the location is convincing that the nonconforminc
{iuse of the site for a service station had been discontinued foz
isome time.
g Irrespective of the issue of trader's licenses to operators at
@the station since 1988, the regulations of Section 104.1 prevail ir
lthis matter of the nonconformiﬁg use. The Owner/Operator has th:
;burden of producing testimony and evidence showirg tha

!
' nonconforming use of the property has been continuous. The Boar

|
i is of the opinion that the preponderance of the testimony indicate-
that the subject property nad in fact been abandoned, and i:

accordance with the effective regulations (Section 104.1 ~-- am

!
!
[
|
!
!
!
|
!
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| abandonment or discontinuance of a nonconforming use for a period

i{of one year or more), the nonconforming use at this property has

ORDER

{T IS THEREFORE this _ 9th day of _December , 1994 by the

COunty Board of Appeals of Baltimore County
ORDERED that the Petition for Special Hearing for the use of

ja nonconforming service station be and is hereby DENIED; and it is

ORDERED that such use shall be terminated no later than thirty
t {30) days from the date of this Order.

I

b Any petition for judicial review from this decision must be
!!made in accordance with Rule 7-201 through Rule 7-210 of the
; Maryland Rules of Procedure.

E

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

; [Uzﬂ/}camo “f 7vjacfugj

William T. Hackett, Chairman

'--/(Lw;‘_’: fL/ e f 4 ,.,...{,(..' 3

Harry E. Buchheister, Jr.

Lot Kbt

Robert 0. Schuetz
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HI~CALIBER TOWING, INC. * IN THE

Petitioner * CIRCUIT COURT
V. * FOR
PETITION OF SPECIAL HEARING * BALTIMORE COUNTY
CN PROPERTY LOCATED AT: ‘
12026 PARK HEIGHTS AVENUE *

Appellees/Protestants * Case No.: 95CV00176

* APPEAL FROM COUNTY
BOARD OF APPEALS

Cagse No.: V93-442-SPH
* * * * * & * % * * * % *

ORDER

The Court, having read and considered the Motion to Stay
Imposition of Order, Answer in Opposition thereto and Memorandum
of Law, having heard arguments of Counsel and good cause
appearing, it is this i? day of February, 1995 by the
Circuit Court for Baltimore County:

HEREBY ORDERED, that the Petitioner’s Motion to Stay

Imposition of Order be and the same is hereby denied.

~~
\JJ\U\uQLQNb}yhpéﬁﬁxﬁ
u D

G E

/J

COPIES SENT TO:

Gary S. Mandel, EBsquire
Kathi Weidenhammer, Esquire
Michael D. Vogelstein, Esquire

CExnugiT # L
. MICROFILMED
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* IN THE CIRCUIT COURT

IN THE MATTER OF
N.B.S., INC. AND HI-CALIBER * FOR BALTIMORE COUNTY
TOWING, INC./OWNER/OPERATCR e CASE NO. V 93-442-SPH

* kK ok Kk K Kk K K ok ok K k kX kR A K Kk Kk h & Kk K Kk Kk K %k * k k X X % X

MEMORANDUM OPINION AND JUDGMENT
AFFIRMING BOARD OF APPEALS

This court affirms the opinion of The Board of Appeals of
Baltimore County denying for the use of a nonconforming service
station to Hi-Caliber Towing, Inc. at 12026 Park Heights Avenue, It
1s so ORDERED by the Circuit Court for Baltimore.County this Zig T¢]
day of December, 1995.

A,

The parties agree that the real property at 12026 Park
Heights Avenue had a nonconﬁorming use as a service station for many
years. At issue is whether that nonconforming use was lost due to
the fact the nonconforming use had been abandoned or discontinued for
a period of one year or more. The law is as follows:

Secgtion 104.1 of the Baltimore County Zoning
Regqulations (BCZR)

"A nonconforming use...may continue...provided that
upon any change from such nonconforming use to any
other use whatsoever, or any abandonment or
discontinuance of such nonconforming use for a
period of one year or more...such nonconforming

use shall terminate.”
There was cénﬁlicting evidence before the Board of Appeals
as to whether there_was abandonment in use of the premises. The Board
of Appeals decided, on the basis of this conflicting evidence, the

more credible evidence showed that despite the issuance of a trader's

E:X%nB:T éé 3
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license to the operators of the station since 1988, an abandonment

had been shown. Thus, the owner/operator had not shown a continuoﬁs

nonconforming use of the property.

B.

When we had a hearing in this case on 11/30/95, there was
discussion as to whether any requirement existed as to who had the
burden of proof on appeal to the Board of Appeals from a decision of
the Deputy Zoning Commissioner. A review of the BCZR in this court:
did not show there is any presumption of correctness attendant to the
Deputy Zoning Conmissioner's decision. Likewise, there was nothing
found in those regulations ascribing to one party or the other the
burden of proof. Thus, it seems reasonable and consistent with all
other areas of Maryland civil law that the burden‘of proof rested
with the petitioner asking for the nonconforming use certification.

In the words of the Board in its written decision, that burden was

not sustained:

The Owner/Operator has the burden of producing
testimony and evidence showing that noncanforming
use of the property has been continuous. The
Board is of the opinion that the preponderance

of the testimony indicates that the subject
property had in fact been abandoned, and in
accordance with the effective regulations (Section
104.1 ~- any Case No. V93-442-SPH N.B.S., Inc./
Hi-Caliber Towing, Inc. abandonment or
discontinuance of a nonconforming use for a
period of one year or more), the nonconforming
use at this property has bheen terminated.




. .
. .
-

It is well understood by both parties here that this
court's review of an agency decision is limited, and the court cannot
substitute its decision for that of the agency. As important as
anything else is the law that holds that the agency is the trier of

fact K and judge of the credibility of the witnesses.

A reviewing court may, and should, examine facts
found by an agency, to see if there was evidence to
support each fact found. If there was evidence of
the fact in the record before the agency, no matter
how conflicting, or how questicnable the credibility..
of the source of the evidence, the court has no- power
to substitute its assessment of credibility for that
made by the agency, and by doing so, reject the. fact.

Commissioner v. Cason, 34 Md. App. 487, 508, 368 A.2d 1067

(1977). Accordingly, the opinion of the Board of Appeals is

affirmed.
o Y
Johnt F. Fader II
Judge
JFF: am

cc: Michael Vogelstein, Esdg.
321 N. Calvert Street
Baltimore, MD 21201

G. Warren Mix, Esq.

Turnbull, Mix & Farmer
7086 Washington Avenue
Towson, Maryland 21204
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IN THE MATTER OF: * BEFORE THE
PETITION FOR SPECIAL HEARING *
ON PROPERTY LOCATED AT * ZONING COMMISSIONER
12026-28 Park Heights Avenue ¥
OWINGS MILLS, MARYLAND 21117 * OF
HI-CALIBER TOWING, INC.-LESSEE "'
EVAN N. SHIFREN-OWNER * BALTIMORE COUNTY
*
* Case No.: 97-303-SPH
* * * * * * * L3 ¥ L] * * *
ORDER

The Court, having read and considered the Motion to Dismiss the Petition for Special

Hearing and Memoranda of Law, having heard arguments of Counsel and good

cause appearing, it is this day of , 1997 by the Zoning Commissioner of

Baitimore County:

HEREBY ORDERED, that the Motion to Dismiss the Petition for Special Hearing

be and the same is hereby granted.

I UDGE



IN THE MATTER OF: * BEFORE THE

PETITION FOR SPECIAL HEARING *

ON PROPERTY LOCATED AT * ZONING COMMISSIONER
12026 PARK HEIGHTS AVENUE *

OWINGS MILLS, MARYLAND * OF

HI-CALIBER TOWING, INC.-LESSEE * BALTIMORE COUNTY
EVAN N. SHIFREN-OWNER * CASE NO.: 97-303 SPH

0 0 0o O o 0 8 0 0 R o 3 o e oo o ol o o o o e o 3 e o o o e oK o o sl o oot ool oo o ko Kk R R o

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS PETITION FOR
SPECIAL HEARING

Now comes the Protestants by Michael D. Vogelstein, their attorney, in support of their

Motion to Dismiss files this Memorandum of Law and in support thereof states the following:

UNDISPUTED FACTS
The parties in this matter consist of Evan N, Shifren, owner of Hi-Caliber Towing Inc,,

located at 12026-28 Park Heights Avenue, in Owings Mills, Maryland. The Protestants, herein
include neighbors contiguous to the subject property, as well as neighborhood associations in the
surrounding area. The identical parties have been involved in litigation concerning the subject
property for a number of years.

On November 15, 1994, the County Board of Appeals under Case Number V-93-42-SPH
heard the identical parties on Appeal from an adverse decision of the Deputy Zoning
Commissioner concerning a Petition for Special Hearing to determine whether an abandonment of

the automotive service station was found to exist. The owner, Evan N, Shifren, of Hi-Caliber

MICROFILRLD
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Towing, Inc. , among others testified on behalf of the Petitioner during that hearing, several of the
Protestants that are present in this matter testified before the County Board of Appeals on
November 15,1994, On December 9,1994, the Board on page four (4) of its opinion stated

“ The preponderance of the testimony indicates the subject property had in fact been abandoned
and in accordance with the effective regulations (Section 104.1...) A nonconforming use at this
property has been terminated.” The County Board of Appeals unanimously Ordered that the
Petition for Special Hearing for the use of a nonconforming service station be and is hereby
denied and further Ordered that such use shall be terminated no longer than thirty (30) days from
this Order. A copy of the County Board of Appeals Opinion is attached hereto, marked Exhibit
number (1) one.

A timely Petition for Judicial Review of the County Board of Appeals Order terminating the
use of the property was filed in the Circuit Court for Baltimore County. A Motion to Stay the
imposition of the Order was filed and Denied by the Honorable Robert E. Cadigan, on February
6,1995. A copy of said Order is attached hereto marked Exhibit Number (2) two.

On December 28,1995, the Honorable John F .Fader 11 issued his Memorandum Opinion and
Judgment affirming the Board of Appeals decision denying for the use of a nonconforming service
station to Hi-Caliber Towing, Inc. at 12026-28 Park Heights Avenue. Although the Circuit Court
for Baltimore County on two prior occasions as well as the County Board of Appeals terminated
the use of a nonconforming service station to Hi~Caliber Towing, Mr. and Mrs Shifren continue
to use the property in violation of the previous Court’s Order, as stated by Counsel for the
Petitioners before this Honorable Commission on May 22, 1997.

A Petition for Special Hearing was filed with the Zoning Commissioner of Baltimore County

by Hi-Caliber Towing, Inc., Lessee and Evan N, Shifren-owner on or about January 21,1997
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requesting a Special Hearing to approve a valid nonconforming fuel service station with accessory
vehicle repairs; to determine whether the fuel service station uses have been abandoned; and to
determine whether Baltimore County has followed the Administrative procedures to require the
cessation of business activities pursuant to Section 405.7 E. A copy of the Petition for Special
Hearing was properly forwarded to the identical parties in the prior action before the Commission,
i.e. the Protestants herein. The Petition of Hi-Caliber Towing, Inc. requesting a nonconforming
fuel service station is identical to the Petition for Special Hearing filed before the Commission and
Denied on December 9,1994 by the Commission and Affirmed on December 28,1995 by Judge
Fader and was a Final Judgment on the merits.

The present Petition for Special Hearing is before this Honorable Commission for a second
time. On May 22,1997 this Honorable Commission requested Counsel to file a Memoranda of
Law concerning the issue of res judicata and collateral estoppel and whether this Administrative
Agency is entitled to full preclusive effect.

RES JUDICATA

A case on point with the instant matter is Esslinger vs, Baltimore City, 95 Md. App.607(1993)
622 A.2d 774,wherein the homeowner Donald F. Esslinger filed a complaint alleging the denial of
his civil rights from the refusal of the Board of Municipal Zoning Appeals to allow him to erect
and maintain a satellite dish. The Circuit Court for Baltimore City granted the city’s motion to
dismiss the entire action as barred by res judicata and collateral estoppel and the homeowner
Appealed. The court stated * Under Maryland law the requirements of res judicata or claim
preclusion are: 1) that the parties in the present litigation are the same or in privity with the parties
to the earlier dispute, 2) that the claim presented in the current action is identical to the one

determined in the prior adjudication and 3) that there was a valid final judgment on the merits.”
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Cassidy vs. Board of Education, 316 Md.50, 57, 557 A.2d 227(1989).

“If all three elements are present then the final judgement in the first claim bars the entire
subsequent claim.” It cannot be disputed that the first, second, and third elements of the present
action are identical to the prior action. Hi-Caliber Towing is the same Petitioner and the
Protestants are the same parties in the earlier dispute. The claim presented in the current action is
one for a nonconforming fuel service station. The claim in the prior action was for a valid non-
conforming service station. Finally there was a final judgement in the Zoning case in the prior
action which was affirmed by the Circuit Court of Baltimore County on the merits as to whether
the nonconforming service station was abandoned.

Hi-Caliber Towing, Inc. may argue that the second element required for the claim
preclusion, i.e. that the claim presented in the current action is not identical to the one determined
in the prior action basing its argument upon the additional word fuel in valid nonconforming fuel
service station changes the claim presented to this Commission,

The Court of Appeals in the case of Kansas City Board of Education vs. Billbrough, 309

Md.487, 525 A.2d, 232 (1987) concluded that the same evidence test improperly narrows the
scope of the claim in the preclusion context. The court approved a different approach for
determining a claim for preclusion purposes as follows:

1) when a valid and final judgment rendered in an action extinguishes the Plaintiff’s claim
pursuant to the rules of merger or bar, the claim extinguished includes ail rights of the Plaintiff to
remedies against the Defendant with respect to all or any part of the transaction, or series of
connected transactions out of which the action arouse.

2) what factual grouping constitutes a “ transaction”, what groupings constitute a “series”

are to be determined pragmatically, giving weight to such considerations as to whether the facts

MICRGHLMED



. ’ ‘

are related in time, space, origin, or motivation, whether they form a convenient trial unit, and
whether their treatment as a unit conforms to the parties expectations or business owners standing
or usage.” The Restatement Second of Judgments 1982 Section 24. Under the above
“transaction” approach it is clear that the claim in a prior zoning case is identical to the present
claim and it cannot be disputed that both arose from precisely the same use of a nonconforming
service station. The facts of the two actions are thus refated in space, origin and motivation.

Both involved Hi-Caliber’s request for and the Zoning Board’s denial for the use of a
nonconforming service station. The only difference in the present action is the addition of the
word fuel to be incorporated in the phrase “nonconforming fuel service station.” Maryland

Courts have long recognized that such small differences in the postures of the zoning requests do

not prevent application of res judicata, See Century 1 Condominiym Ass’n, Inc. vs. Plaza
Condominium Joint Venture, Inc.64 Md. App 107, 113-14, 494 A 2d 713 (1985). Accordingly,
the claim presented in this action is identical to that determined in the prior adjudication “all three
res judicata elements are present. When this is so a Plaintiff may not litigate a claim for relief by
switching legal theories.” Bilbrough, 309 Md. at 500, 525 A.2d 232..

Counsel for HI-Caliber, Towing, Inc. has suggested, pursuant to section 500.7 of the
Baltimore County Zoning regulation that this Honorable Commission is not required to follow
prior orders of couﬁs of competent jurisdiction rendering judgment upon the merits basing its
argument that the Zoning Commissioner has discretion to pass such orders as he may deem
necessary for the proper enforcement of all Zoning regulations. This argument is totally without
merit and is not supported by the applicable case law. This original action was a Zoning Board
decision, affirmed in an on the record appeal by the Circuit Court for Baltimore County. “It is

crystal clear that a final judgement of a Circuit Court affirming a decision of an Administrative
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Agency is entitled to full preclusive effect.” Esslinger, Supra App 622 A.2d 781. Thus, the initial
action here is conclusive “ not only as to all matters that have been decided in the original suit, but
as to all matters which with propriety could have been litigated in the first suit. Roland vs. Harris,
320 Md. 223, App 229, 577 A.2d 51 (1990).

Not only is the Hi-Caliber Towing, Inc’s, Petition for Special Hearing barred from further
litigation on the basis of res judicata, it is also collaterally estopped from litigating issues decided
in prior litigation. The elements of collateral estoppel are:

1) the issues raised in the prior action are identical with the issue presented in the action in
question; 2) there is a prior judgment on the merit; 3) the party against whom estoppel is asserted
was a party to the prior litigation. Batts vs, Lee, 949(F.Supp) 1229 (D.Md. 1996), Alston vs,
Robinson, 791 (F.Supp) 569 D. Md. 1992). All three elements of collateral estoppel are also met

in Hi-Caliber’s current Petition which, again, bars the claim from further litigation.

PETITION FOR SPECIAL HEARING SHOULD BE DISMISSED

A. The first issue, raised in Hi-Caliber Towing Co, Inc current Petition for Special Hearing for
the property located at 12026 Park Heights Avenue, addresses the existence of a valid
nonconforming fiie] service station with accessory vehicle repairs pursuant to Baltimore County
Zoning Regulations , Sections 101 and 104 where the subject property has been continuously
used or intended to be used for the retail sale of automotive fuel.
Section 101 defines a fuel service station as:
A structure or land used or intended to be used for the retail sale of automotive fuel,
but not a truck stop. For the purpose of these regulations, any establishment which sells

auto fuel retail shall be considered a fuel service station, unless it is classified as a truck
stop or trucking facility.
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The Board of Appeals for Baitimore County held that the property at 12026 Park Heights
Avenue was abandoned during the period between 1985 and 1988. The Circuit Court for
Baltimore County affirmed the decision of the Board of Appeals that there was an abandonment
because Hi-Caliber Towing had not shown a continuing nonconforming use of the property at
12026 Park Heights Avenue.

Section 104.1 states that a:

A nonconforming use (as defined in section 101) may continue except as
otherwise specifically provided in these regulations; provided that upon any
change from such nonconforming use for a period of one year or more, the
right to continue or resume such nonconforming use shall terminate.

Subsection one of the Petition for Special Hearing for the property located at 12026 Park
Heights Avenue is barred from any further litigation because the issue , as to the abandonment of
the property at 12026 Park Heights Avenue has been decided by the Baltimore County Board of
Appeals and affirmed by the Circuit Court for Baltimore County. A fina! judgment of a Circuit

Court affirming decision is entitled to full preclusive effect. Esslinger v. Baltimore City, 622 A.2d

774,789(Md. App. 1993).Thus, the determination of the abandonment of the property at 12026
Park Heights Avenue by the Circuit Court for Baltimore County is conclusive “not only to all
matters that have been decided in the original suit, but as to all matters with propriety could have
been litigated in the first suit. Rowland v. Harrison, 577 A.2d 51 (1990). The determination of
the fuel service station has been decided by the Circuit Court and is barred from any future

litigation on grounds of res judicata and collateral estoppel.

B. The second issue contained in the Petition for Special Hearing is to determine whether the

nonconforming fuel service station and accessory automabile repair uses have been abandoned



put;'suant to Baltimore County Zoning Regulations Sections 101 and 405.7 respectively.

Section 405.7 specifically addresses abandoned fuel service stations. Under Section 405.7A the
county council has recognized that an abandoned fuel service station can become a threat of the
health, safety and welfare of the community, can have a decaying impact on surrounding
properties and cause a deterioration of the use, value, and enjoyment of property in the
neighborhood. The Circuit Court for Baltimore County affirmed the Zoning Board’s
determination that the property at 12026 Park Heights Avenue had been abandoned between 1985
and 1988. Witnesses testified that the property had become deteriorated, overgrown with weeds,
the windows were busted out and the building was barely visible from the street. Furthermore,
there was no electricity or running water on the property. Based upon the derelict status of the
property at 12026 Park Heights Avenue the Board of Appeals ordered the property had been
abandoned. The issue as to the status of the property at 12026 Park Heights Avenue is barred
from any further litigation on grounds of collateral estoppel and res judicata.

C. The third issue addressed by Hi-Caliber Towing Inc.’s current Petition for Special Hearing
for the property located at 12026 Park Heights Avenue attempts to determine whether Baltimore
County has followed the administrative procedures by which to require the cessation of business
activities at the subject property pursuant to Baltimore County Zoning Regulations Section 405.7.

Section 405.7 E. Proceeding s to require removal states;

1. Whenever it shall be determined by the director of zoning administration
And development management that a fuel service station has not been in
continuous operation and that the premises have not been continuously
maintained, the director shall issue a notice to the owner or agent to repair,
correct, or take other appropriate action to remedy the specific deficiencies
deficiencies enumerated in the notice,

2, If the deficiencies have not been corrected within a period of 90 days following the
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date of the notice, the director of zoning administration and development
management shall refer the matter to the zoning commissioner for a hearing,
pursuant to Section 500.7, to require removal.

3. I, after notice and hearing pursuant to Section 500.7 of the zoning regulations, it is
determined that a fuel service station has not been in continuous operation and not
continuously maintained and corrected according to prior notice, and if it is further
found that by reason of the continued vacancy, the structure and grounds lack
reasonable or adequate maintenance, thereby causing deterioration and blighting
influence on nearby properties and thereby depreciating the enjoyment, use or value
of the property in the immediate vicinity to such an extent that it is harmful to the
public health, welfare, safety, comfort or convenience of the neighborhood in which
the station is situated, the zoning commissioner shall order the station’s removal.
For the purpose of the subsection, removal shall mean the removal by the owner of
all above ground structures, including paving, and removal or abandonment in place
of underground tanks in compliance with the provisions of COMAR 26.10.10.02 and
section 14-300 (b) of the Baltimore County Code.

Section 500.7 allows for the Zoning Commissioner in his or her discretion to conduct hearings
and pass orders subject to the right of appeal to the County Board of Appeals. On December 9™
1994, the County Board of Appeals for Baltimore County Ordered that the Petition for Special
Hearing for the use of a nonconforming service station for the property located at 12026 Park
Heights Avenue be denied. The Circuit Court for Baltimore County affirmed the County Board’s
decision denying the use of a nonconforming service station to Hi-Caliber Towing. The question,

as to the status of the property at 12026 Park Heights Avenue has previously been litigated.

Thus, the claim of Hi-Caliber Towing Co., Inc. is barred from further litigation.

CONCLUSION

Under Maryland law the basic rules of res judicata fully apply to affirmances of administrative

decisions. Bethesda Ford, Inc v. Ford Motor Co,, 572 F. Supp.623. The current Petition for
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Special Hearing by Hi-Caliber Towing must be dismissed because it is barred on grounds of res
judicata. Furthermore, the Circuit Court of Baltimore County has affirmed the decision of the
County Board of Appeals In Maryland the final judgment of a circuit court affirming the decision
of an administrative agency is entitled to full preclusive effect. Esslinger,622 A.2d 774.

For the reasons stated above, Hi-Caliber Towing, Inc.’s Petition for Special Hearing should be

dismissed.

Respectfully submitted,

201 N. Charles Street
Baltimore, Maryland 21202
(410) 727-3000

Attorney for the Protestants
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CERTIFICATE OF SERVICE
ITHEREBY CERTIFY that on this eleventh day of July, 1997 that a copy of the
foregoing Memorandum of Law In Support of Motion to Dismiss Petition for Special Hearing
was mailed, postage pre-paid to: Julius W. Lichter, Levin & Ganmn, P.A,, 305 W. Chesapeake

Ave,,Towson, Maryland 21204, Attorney for the Protestants.
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(i IN THE MATTER OF: * BEFORE THE

ti PETITION FOR SPECIAL HEARING

- ON PROPERTY LOCATED AT * COUNTY BOARD OF APPEALS
12026 PARK HEIGHTS AVENUE

! 4TH ELECTION DISTRICT * OF

!

|

! 3RD COUNCILMANIC DISTRICT
] * BALTIMORE COUNTY
i

N.B.S., INC. AND HI-CALIBER
: TOWING, INC. /OWNER /OPERATOR

*

CASE NO. V93-442-SPH

* * * * * * * * *

;! OPINION
b

This case comes before the Board on appeal from a decision of

Hearing was granted, based on the determination that no abandonment
| of an automotive service station was found to exist. The case was
='heard this day, Thursday, November 3, 1994, in its entirety, and
Epublic deliberation was held on Tuesday, November 15, 1994 at 9:30
La.m.

Counsel for the Protestants in this matter asserted that the

not in compliance with the zoning classification of the subject
site at 12026 Park Heights Avenue. Although the property had a
nonconforming use as a service station for many years, Hi-Caliber's
use is now argued to be in violation of Section 104.1 of the

Baltimore County Zoning Requlations (BCZR).

The regulation reads as follows:

"A nonconforming use...may continue...provided that upon
any change from such nonconforming use to any other use
whatsoever, or any abandonment or discontinuance of such
nonconforming use for a period of one year or more...such
nonconforming use shall terminate."

In this de novo hearing, the Owner/Operator had the burden of

MICROFILMED

the Deputy Zoning Commissioner in which a Petition for Special .

towing business of the owner/operator, Hi-Caliber Towing, Inc., is



® . @

,,,f”’//  Case No. V93-442-SPH N.B.S., Inc., /Hi-Caliber Towing, Inc. 2!

:;producing testimony and evidence to show that nonconforming use of '

| .
Il the subject property has been continuous. Purchased in 1992 by the

owners, Evan and Cindy Shifren, testimony was offered by several
witnesses who said that the service was never discontinued,
particularly for as long as a year and one day. The matter of the
discontinued nonconforming use covers the time period of 1985-198§,

Charles Runkles, Vice President of N.B.S., the commercial

'realtor that purchased the site in 1988, testified to his

familiarity with the service station for 13 years as a customer and °

| nearby resident. However, for the time span in question, Mr.
g'Runkles was not certain of the station's operations, but always saw
: activity on the site as a viable business.

Ms. Bonnie Haines, apartment resident at 1253 Park Heights
- Avenue, testified that she was a weekly customer of the service
fstation during the period of 1985 to 1988, In her testimony, Ms.
Haines acknowledged that her husband performed various jobs for the
Petitioner and was a family friend of the Shifrens.

Mr. Harvey Shifren, father of the operator and a long-time
property owner in the area, testified that the property had always
been in continuous use since 1976 as an Amoco or Texaco station.
, He remembered his son towing vehicles for the station.

f Cindy and Evan Shifren testified to their purchase of the site
in September 1992 after 18 years with a towing service from other .
locations,

Testifying for the Protestants were two previous operators of
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Goodman. Mr. Hammersla reviewed his operations at the site which
' terminated in August 1985, because of County restrictions on the
. Operation, and his eventual bankruptcy. Since that time, he

- recounted passing the station regularly for the next several years

i and saw no gasoline business, no maintenance, and a vacated site.

found the property Overgrown in weeds and debris, no hoses on the

pumps, and broken windows. Mr. Goodman testified that the electric

|, meters had been removed. He had the pumps repaired and re-

established the business in September 1988 for the next 15 months,

-a license, the "year and a day" regulation of Section 104.1 was not

considered at the time.

Several subpoenaed witnesses, not appearing at the initial
i:hearing before the Deputy Zoning Commissioner, testified as
t protestants in this case. Mary Fitchett, a resident immediately
., 8Cross the road from the site, testified of her father's original

¥
{'ownership and incidents that led to restrictions imposed on the

© Case No. V93-442-SPH N.B.S., Inc. /Hi-Caliber Towing, Inc. 3

the service station at the site, Mr. James Hammersla and Mr. Ronald

Mr. Goodman leased the site in September 1988 and obtained a

trader's license. Up for auction, he had inspected the station and .

; He had been told by the County that the use was okay. In obtaining |

. 8ervice station in 1985. Ms. Fitchett testified that the station

. Was abandened and became a derelijct property from Mr. Hammersla's
closing in 1985 to Mr. Goodman's opening of the station in 198g.
Carl Nathanson, 1219 Park Heights Avenue, a resident one block

from the site since 1985, recalled the location as abandoned,
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overgrown, strewn with wrecked cars, engine blocks and tires, ang
@ property that should be condemned. Mr. Nathanson saw ng
operation on the site until Mr. Goodman arrived in 1988,

Unfamiliar with zoning laws, he raised no objection to the

resumption of business on the site in 1988,
The PBoard is cognizant of conflicting testimony as to the

~continuous use of 12026 Park Heights Avenue as a service station

Efrom the time it ceased operations by Mr. Hammersla in 1985 untig
fits lease by Mr. Goodman in 1988, Ongoing observations by Mr.

Hammersla of the station he had abandoned in 1985 and Mr. Goodman's

rehabilitatlon of the derelict property in 1988 are persuasive to

this Board that the operation of the service station as a
nonconforming use was discontinued for more than one vyear.
i Furthermore, the daily observation of concerned residents living

approximate to the location is convincing that the nonconforming

some time,

' this matter of the nonconforming use. The Owner/Operator has the

burden of producing testimony and evidence showing that

Els of the opinion that the preponderance of the testimony indicates
' that the subject property had in fact been abandoned, and in
accordance with the effective regulations (Section 104.1 -- any

|
|
{
|
!
:
|
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use of the site for a service station had been discontinued for

Irrespective of the issue of trader's licenses to operators at -

the station since 1988, the regulations of Section 104.1 prevail in

s nonconforming use of the property has been continuous. The Board -
|
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'abandonment or discontinuance of a nonconforming use for a period
!of one year or more), the nonconforming use at this property has
' been terminated.

ORDER

! IT IS THEREFORE this _ 9th day of December + 1994 by the

TCounty Board of Appeals of Baltimore County
ORDERED that the Petition for Special Hearing for the use of

a nonconforming service station be and is hereby DENIED; and it is

ORDERED that such use shall be terminated no later than thirty
(30) days from the date of this Order.

Any petition for judicial review from this decision must be
made in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
i OF BALTIMORE COUNTY

| Welbiom. T Waok S

William T. Hackett, Chalrman

i P _—- -
1 : "--/L"ua; g /:"‘j )

-~ f\..'l-—’{\

Harry E. Buchhelster, Jr’,

4 m/ é/ /JC/./{/

Robert 0, Schuet:z L)
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HI-CALIBER TOWING, INC. * IN THE
Petitioner * CIRCUIT COURT
V. * FOR
PETITION OF SPECIAL HEARING * BALTIMORE COUNTY
ON PROPERTY LOCATED AT:
12026 PARK HEIGHTS AVENUE *
Appellees/Protestants * Case No.: 95CV00176

* APPEAL FROM COUNTY
BOARD OF APPEALS

Case No.: V93-442-SPH
* * * * * * * * * * * * *

ORDER

The Court, having read and considered the Motion teo Stay
Imposition of Order, Answer in Opposition thereto and Memorandum
of Law, having heard arquments of Counsel and good cause
appearing, it is this Y? day of February, 1995 by the
Circuit Court for Baltimore County:

HEREBY ORDERED, that the Petitioner’s Motion to Stay

Imposition of Order be and the same is hereby denied.

~
4} D G E

/J

COPIES SENT TO:
Gary S. Mandel, Esquire

Kathi Weidenhammer, Esquire
Michael D. Vogelsteins Esqguire
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* IN THE CIRCUIT COURT

IN THE MATTER OF
N.B.S., INC. AND HI~-CALIBER * FOR BALTIMORE COUNTY
TOWING, INC./OWNER/OPERATOR * CASE NO. V 93-442-SpPH

* ok * x X Kk K K kX Kk X Kk k kX x %k Kk Kk k Kk k k kxk &k X X *k % k kX k %* *x * *x

MEMORANDUM OPINION AND JUDGMENT
AFFIRMING BOARD OF APPEALS

This court affirms the opinion of The Board of Appeals of
Baltimore County denying for the use of a nonconforming service
station to Hi-Caliber Towing, Inc. at 12026 Park Heights Avenue. It
1s so ORDERED by the Circuit Court for Baltimore.County this Zﬁg T¢1
day of December, 1995.

A,

The parties agree that the real property at 12026 Park
Heights Avenue had a nonconﬁorming use as a service station for many
years. At issue is whether that nonconforming use was laost due to
the fact the nonconforming use had been abandoned or discontinued for

a period of one year or more. The law is as follows:

Section 104.1 of the Baltimore County Zoning
Requlations (BCZR)

"A nonconforming use...may continue...provided that
upon any change from such nonconforming use to any
other use whatscever, or any abandonment or
discontinuance of such nonconforming use for a
period of one year or more...such nonconforming

use shall terminate."
There was conflicting evidence before the Board of Appeals
as to whether there was abandonment in use of the premises. The Board
of Appeals decided, on the basis of this conflicting evidence, the

more credible evidence showed that despite the issuance of a trader's
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license to the operators of the station since 1988, an abandonment

had been shown. Thus, the owner/operator had not shown a continuods

nonconforming use of the property.

B.

When we had a hearing in this case on 11/30/95, there was
discussion as to whether any requirement existed as to who had the
burden of proof on appeal to the Board of Appeals from a decision of
the Deputy Zoning Commissioner. A review of the BCZR in this court
did not show there is any presumption of correctness attendant to the
Deputy 2oning Commissioner's decision. Likewise, there was nothing
found in those regulations ascribing to one party or the other the
burden of proof. Thus, it seems reasonable and consistent with all
other areas of Maryland civil law that the burden of proof rested
with the petitioner asking for the nonconforming use certification.
In the words of the Board in its written decision, that burden was
not sustained:

The Owner/Operator has the burden of producing
testimony and evidence showing that nonconforming
use of the property has been continuous. The
Board is of the opinion that the preponderance

of the testimony indicates that the subject
property had in fact been abandoned, and in _
accordance with the effective requlations (Section
104.1 ~- any Case No. V93-442-SPH N.B.S., Inc./
Hi-Caliber Towing, Inc, abandonment or
discontinuance of a nonconforming use for a

period of one year or more), the nonconforming
use at this property has been terminated.




-
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It is well understood by both parties here that this
court's review of an agency decision is limited, and the court cannot
substitute its decision for that of the agency. As important as
anything else is the law that holds that the agency is the trier of

fact, and judge of the credibility of the witnesses.

A reviewing court may, and should, examine facts
found by an agency, to see if there was evidence to
support each fact found. If there was evidence of
the fact in the record before the agency, no matter
how conflicting, or how guestionable the credibility
of the source of the evidence, the court has no power
to substitute its assessment of credibility for that
made by the agency, and by doing sc, reject the. fact.

Commissioner v. Cason, 34 Md. App. 487, 508, 368 A.2d 1067

{1977). Accordingly, the opinion of the Board of Appeals is

o dobge

John F. Fader II
Judge

affirmed.

JEF:am

cc: Michael Vogelstein, Esq.
321 N. Calvert Street

Baltimore, MD 21201

G. Warren Mix, Esqg.

Turnbull, Mix & Farmer
706 Washington Avenue
Towson, Maryland 21204
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MICHAEL D. VOGELSTEIN 9//y/¢7
AT PTORNHY AT LAW
201 NORTI OHARLES S8STRERT g/ M /j
SUITE 801 ‘;‘B 7
BALTIMORYE, MARYLAND 21201

(410) 727-3000
FTAX (410) 727-0081

July 11,1997

Lawrence E, Schmidt

Zoning Commissioner

Office of Planning and Zoning
Suite 112, Courthouse

400 Washington Avenue
Towson, Maryland 21204

RE: Petition for Special Hearing
Contract Purchaser: Hi Caliber Towing
Legal Owner: Evan Shifren
Property 12026-28 Park Heights Avenue
Case no. 97-303-SPH

Dear Commissioner Schnuidt,

In accordance with your request, please find enclosed the Motion to
Dismiss Petition for Special Hearing, Memorandum of Law in support thereof and all supporting
documentation to be filed in the above entitled matter,

In the event I can be of further assistance, please feel free to contact me.

Very truly yours,

Michael D. Vogelstei

cc: Julius Lichter E [@E“ﬂ W .E ;
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IN THE MATTER OF THE BEFORE THE
PETITION FOR SPECIAL HEARING
TO APPROVE A NONCONFORMING ZONING COMMISSIONER OF

FUEL SERVICE STATION AND
SERVICE GARAGE AT 12026-28 PARK BALTIMORE COUNTY
HEIGHTS AVENUE

Evan and Cindy Shifren and Hi-Caliber
Towing Service, Inc. Case No.; 97-303-SPH

Petitioner

PRE-TRIAL MEMORANDUM

Evan and Cindy Shifren and Hi-Caliber Towing Service, Inc., by and through their
attorneys, Julius W, Lichter and Levin & Gann, P.A., hereby submit their Pre-Trial Memorandum
in support of a determination that the Zoning Commissioner is obligated and empowered to act
on the Shifren's Petition for Special Hearing, notwithstanding the proceedings in Case No. V93-
442-SPH regarding the property known as 12026-28 Park Heights Avenue.

LINE

Evan and Cindy Shifren and Hi-Caliber Towing Service, Inc. hereby amend their Petition
for Special Hearing to include a request that the Zoning Commissioner of Baltimore County
determine that the nonconforming service garage, as a principal use, constitutes a legal
nonconforming use pursuant to Sections 104.1 and 405 of the Baltimore County Zoning
Regulations and to withdraw their request for a determination of whether Baltimore County has
followed the adn;inistrative procedures by which to require the cessation of business activities
at the Shifren's Property pursuant to Baltimore County Zoning Regulations Section 405.7E.

As amended, the Shifren's petition the Zoning Commissioner to determine:
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l. the existence of a valid nonconforming fuel service station with
accessory vehicle repairs pursuant to Baltimore County Zoning
Regulations, Sections 101 and 104 where the subject property has
been continuously used or intended to be used for the retail sale of
automotive fuel;
2. that the nonconforming fuel service station and accessory
automobile repair uses have not been abandoned or discontinued
pursuant to Baltimore County Zoning Regulations Sections 101 and
4057, and
3. that the service garage, as a principal use, has not been abandoned
or discontinued pursuant to Baltimore County Zoning Regulations
Sections 101 and 104,
INTRODUCTION
Evan and Cindy Shifren (the "Shifren's") are the record title owners of that real property
consisting of .75 acres, more or less, known as 12026-28 Park Heights Avenue in Qwings Mills
(the "Property"). The Property is zoned Resource Conservation 5 ("RC 5"). The Property is
comprised of a single-family residential dwelling, a two-bay service garage, a small cashier's
station, fuel pump area, parking areas and privacy fencing. An unnamed intermittent stream
passes through the rear of the Property. Hi-Caliber Towing Service, Inc. ("Hi-Caliber") is the
Lessee of the fuel service station, service garage and parking areas from which the Shifren's, the
principals of Hi-Caliber, operate a fuel service station and service garage.’
In October 1992, the Shifren's and Hi-Caliber began leasing the Property from N.B.S,,

Inc. ("NBS"), the legal title owner at that time, and operating the nonconforming fuel service

station and nonconforming service garage which have been operated on the Property since at least

! The 1985 edition of the BCZR, as amended, refers to "automotive fuel service station.”
Pursuant to Bill 172-93, the County Council changed the defined term "automotive fuel
service station” to "fuel service station." Similarly, pursuant to Bill 172-93, the term
"automotive repair garage" was changed to "service garage."” While Bill 172-93 clarified the
definitions, for ease of reference and consistency, the terms "fuel service station" and "service
garage" are used unless noted otherwise.
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the 1930's, By deed dated December 13, 1993 and recorded among the Land Records of
Baltimore County in S.M. Liber 10396, folio 427, the Shifren's purchased the Property and took
title to the Property from NBS. Since entering the Property in 1992, the business operations on
the Property have been continuous.

Pursuant to Section 500.7 of the Baltimore County Zoning Regulations (hereinafter
referred to as either "BCZR" or "Regulations"), the Shifren's have petitioned the Zoning
Commissioner to confirm the existence of a valid, legal nonconforming fuel service station and
nonconforming service garage under BCZR Sections 104.1 and 405.

At a hearing on the Petition for Special Hearing before the Zoning Commissioner on May
22, 1997, Michael D. Vogelstein, Esquire, counse! for certain opponents of the Shifren's Petition,’
moved to postpone the hearing on the grounds that proper notice of a change in the hearing date
had not been sent to all of the interested parties, After argument on the motion, Julius W.
Lichter, Esquire agreed that the hearing should be postponed. The Zoning Commissioner granted
the motion.

After granting the motion, the Zoning Commissioner raised the question of whether res
judicata bars a hearing on the Petition for Special Hearing. The Zoning Commissioner suggested
that counsel submit pre-trial memoranda to address what, if any, impact the decision of the
Circuit Court for Baltimore County in Case No, 95-CV-00176 has on the Petition for Special
Hearing. For the reasons stated herein, the Zoning Commissioner has a duty and the power to

act on the Petition for Special Hearing ("Petition"), and res judicara does not limit the Zoning

2 QOpponents of the Shifren's Petition for Special Hearing are referred to herein collectively as
"Protestants”.
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Commissioner's power to rule upon the Petition based upon the evidence presented.

CHRONOLOGY OF TITLE

Due to the number of persons who have owned the Property and operated businesses
thereon, a brief summary of the chain of title to the Property may assist in providing a full
understanding of the issues presented.

KHK, Inc. ("KHK"), a now-defunct Maryland corporation, took title to the Property from
Houston G. Curd, UI, et ux. by deed dated February 16, 1983 and recorded among the Land
Records of Baltimore County in EEHK. 6715, folio 230. KHK granted a mortgage on the
Property to Baltimore Federal Financial, F.S.A. by Mortgage dated May 11, 1984 and recorded
among the Land Records of Baltimore County in S.M. Liber 6715, folic 232. On January 26,
1988, Baltimore Federal Financial, F.S.A. assigned the mortgage to Sharon L. Guida by an
Assignment of Mortgage which is recorded among the Land Records of Baltimore County in
S.M. Liber 7786, folio 700. On February 3, 1988, Sharon L. Guida instituted an action in the
Circuit Court for Baltimore County, Case No. 88 CSP 316, to foreclose on the mortgage.

NBS purchased and obtained title to the Property from Sharon L. Guida, Mortgage
Assignee, by deed dated June 17, 1988 and recorded among the Land Records of Baltimore
County in S.M. 7910, folio 308. On September 23, 1988 Mr, Ron Goodman resumed the historic
nonconforming uses of the Property pursuant to a lease agreement with NBS (the "Goodman
Lease"). Mr. Goodman resumed the nonconforming uses after confirming with Baltimore
County's zoning authorities that the nonconforming uses had not expired. The Goodman Lease
ended on December 11, 1989. On or about January 1, 1990, NBS entered into a lease agreement

with Mr. Gene Sturgis (the "Sturgis Lease"). Mr. Sturgis continued to operate the nonconforming
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uses through June 1992, when the Sturgis Lease ended.

In October 1992, only four (4) months after the Sturgis Lease ended, the Shifren's entered
the Property pursuant to a lease agreement with NBS (the “Shifren Lease”). Before entering into
their lease, the Shifren's investigated whether the nonconforming fuel service station and service
garage had expired. Personally, and through Gary S. Mandel, Esquire, the Shifren's confirmed
with Baltimore County's zoning authorities that the nonconforming uses had not expired and that
the Shifren's had a right to continue the nonconforming uses. The Shifren's then resumed the
historic operation of the Property as a nonconforming fuel service station and service garage four
(4) months after the Sturgis Lease ended. The Shifren Lease ended when the Shifren's purchased
the Property and took title thereto by deed dated December 13, 1993 and recorded among the
Land Records in S.M. Liber 10396, folio 427.

THE DOCTRINE OY RES JUDICATA

Res judicata is a legal doctrine of limited applicability. When res judicata applies, it bars
parties from re-litigating issues that have been adjudicated as well as issues which could have

been litigated. Esslinger v. Baltimore City, 95 Md. App. 607, 627, 622 A.2d 774, 779 (1993).

Res judicata applies when three (3) conditions coalesce. The conditions are as follows:

L that the parties in the present litigation are the same or in privity
or with the parties to the earlier dispute,

2. that the claim presented in the current action is identical to the one
determined in the prior adjudication, and

3. that there was a valid final judgment on the merits. Esslinger,

supra, 95 Md. App. 607, 616, 622 A.2d 774, 779.
The Shifren's do not dispute that the parties to the Petition are the same or in privity with
the parties to the previous proceedings. FHowever, res judicata is not applicable in this case.

BCZR § 500.7 empowers the Zoning Commissioner to hear any petition on any nonconforming
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use as necessary to ensure the proper enforcement of the Regulations, regardless as to whether

the nonconforming use is alleged to have been the subject of previous proceedings. Fu&hermore,

the Shifren's Petition, as amended, presents claims regarding the existence and viability of the

nonconforming service garage as a principal use of the Property which were not litigated in

previous proceedings and which are not the subject of a valid final judgment on the merits.
SECTION 5007 MAKES_

RES JUDICATA INAPPLICABLE TO
PETITIONS FOR SPECIAL HEARING,

THE CLEAR AND UNAMBIGUOUS LANGUAGE OF SECTION 500,7
EMPOWERS AND REQUIRES THE ZONING COMMISSIONER TO
ACT ON A PETITION FOR SPECIAL HEARING WHENEVER
ACTION ON A PETITION WILL ENSURE THE PROPER
ENFORCEMENT OF THE REGULATIONS.

Section 500.7 of the Baltimore County Zoning Regulations empowers the Zoning
Commissioner to hear and to decide the Shifren's Petition. Section 500.7 states, in pertinent part,
as follows:

The said zoning commissioner shall have the power to hear such other

hearings and pass such orders thereon as shall, in his discretion be

necessary for the proper enforcement of all zoning regulations. . . . The

power given hereunder shall include the right of any interested person to

petition the zoning commissioner . . . to determine the existence of any

purported nonconforming use of any premises or to determine any rights

whatsoever of such person in any property in Baltimore County insofar as

they are affected by these regulations. (Emphasis added.)

The clear and unambiguous language of Section 500.7 states that the Zoning
Commissioner shall have the power to determine the existence of any purported nonconforming
use, regardless of whether previous proceedings on the nonconforming use have been conducted.

Section 500.7 also requires that the Zoning Commissioner determine the rights of persons in

property insofar as their rights are affected by the Regulations.
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The County Council’s broad grant of power to the Zoning Commissioner comports with
Maryland's appellate courts' decisions which hold that administrative factfinders have considerable
discretion in the exercise of the powers delegated by the legislature. In Department of Natural
Resources v. Linchester Sand & Gravel Corp,, 274 Md. 211, 334 A.2d 514 (1975), the Court of
Appeals stated as follows:

Legislation which has to provide for a large number of cases of varied

facts, or for unforeseeable conditions present or future, must be

supplemented by the action of administrative officers with power to adapt

and vary the rule as the special cases come before them, one by one. 274

Md. at 219, 334 A.2d at 520, quoting Goldman v. Crowther, 147 Md. 282,

128 A. 50 (1925) (Chief Judge Bond, dissenting). (Emphasis added.)

In Linchester Sand & Gravel, the Court of Appeals makes clear that the Zoning
Commissioner has considerable power to be flexible with regard to applying strict judicial
doctrines to administrative proceedings. In accordance with the appellate courts' decisions, the
County Council expressly delegated considerable power to the Zoning Commissioner to act on
any petition on any purported nonconforming use, regardless of previous decisions regarding the
nonconforming use so that res judicata does not prectude the Zoning Commissioner from deciding
a subsequent Petition for Special Hearing where the proper enforcement of the Regulations
depends upon the Zoning Commissionet's action on a petition.

ACTION BY THE ZONING COMMISSIONER ON THE SHIFREN'S

PETITION IS NECESSARY TO ENSURE THE PROPER

ENFORCEMENT OF THE REGULATIONS.

Section 500.7 imposes a duty on the Zoning Commissioner to hear and to decide any
petition for special hearing to determine the existence of a nonconforming use when the Zoning

Commissioner determines that a hearing on the petition will ensure the proper enforcement of the

Regulations. Because the Regulations do not define the term “proper”, the Regulations require
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reference to Webster's Third International Dictionary of the English Language, Unabridged.
Webster's defines "proper" as "marked by suitability, accord, compatibility; sanctioned as
according to equity, justice, ethics or rationale." Webster's also uses words such as “good” and
"praiseworthy" to define "proper”. Thus, as long as the Zoning Commissioner determines that
hearing a particular petition to determine the existence of a nonconforming use is suitable or
compatible with the enforcement of the Regulations according to equity, justice, ethics or
rationale, the Zoning Commissioner may hear and decide any petition regardless of whether
previous proceedings have been conducted on a particular nonconforming use.

In deciding to act on the Shifren's Petition to ensure the proper enforcement of the
Regulations, the Zoning Commissioner must consider the environmental conditions which exist
on the Property as the environmental conditions relate to the health, safety and general welfare
of the community. Baltimore County Code Section 26-116 states that the Regulations may be
prepared "[flor the purpose of promoting health, safety, morals, and general welfare of the
community." (Emphasis added.)

KHK, took title to the Property from Houston G. Curd, 111, et ux. by deed dated May 11,
1984. Mr. Paul Koch, Mr, James Hammersla and their respective wives formed KHK. KHK
operated a fuel service station and service garage on the Property before the nonconforming use
status was confirmed in Case No. 85-167-SPH. In response to KHK's Petition for Special
Hearing in Case No. 85-167-SPH, the Zoning Commissioner confirmed the existence of the
nonconforming fuel service station and service garage on January 22, 1985. KHK held legal title
to the Property from May 11, 1984 until their mortgagor, Baltimore Federal Financial, F.S.A,

foreclosed on the mortgage in 1988,
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The Protestants in Case No. V93-442-SPH called Mr. Hammersla to testify before the
County Board of Appeals for Baltimore County ("CBA") regarding the duration of KHK's
operation of the nonconforming fuel service station and service garage. Mr. Hammersla mislead
the CBA by testifying that KHK left the Property in August 1985. Approximately seven (7)
months after KHK allegedly left the Property, on March 21, 1986, the Qil Control Program
("OCP") within the Maryland Department of the Environment ("MDE") investigated a complaint
regarding fuel leaking on the Property. OCP's Initial Report of Oil Spill indicates that an
unknown amount of gasoline leaked from an underground storage tank ("UST") on the Property;
that the gasoline had not been contained; that a contractor had not been hired to clean the spill;
and that OCP had not determined whether the groundwater or the stream which passes through
the rear of the Property had been contaminated by the spill. On April 10, 1986, approximately
three (3) weeks after OCP investigated the gasoline leak, an OCP Field Investigation Report
indicates that KHK failed to maintain daily records regarding the amount of fuel that was
contained in the UST's. Without daily inventory records, neither KHK nor OCP was able to
determine the extent to which the UST's were leaking or the amount of gasoline that may have
contaminated the Property.

Even before learning that MDE would require the Shifren's to remedy the effects of the
spill which occurred long before they entered the Property, the Shifren's, of their own volition
and at their sole expense, began a massive effort to improve the Property upon entering the
Property pursuant to a lease agreement in October 1992. From the rear of the service garage and
along the stream bank, the Shifren's removed over 500 junked automobile tires which had been

haphazardly buried for disposal by previous owners and operators of the Property. The Shifren's
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also disposed of corrosive car batteries, numerous junked vehicles which may have contained
hazardous fluids and other miscellaneous car parts which were scattered throughout the Property.
OCP's Report of QObservations dated May 20, 1993 describes some of the improvements as
follows:

Back of station has been cleaned up all drums and some of the old tanks

and items filled with oil have been removed. Stream bank and stream

have been cleaned up.

Notably, OCP's Report of Observations was prepared only five (5) months after the Shifren's took
title to the Property. The Report indicates the prompt and responsible manner in which the
Shifren's undertook their efforts to cure many years of neglect of the Property.

The Shifren's also precision tested the UST's which contained the fuel service station's
inventory of fuel to verify the integrity of the tanks. When a precision test revealed the
possibility that a tank or tanks might be leaking, MDE ordered that the Shifren's remove the
tanks. While the Shifren's complied with MDE's mandate, the Shifren's have continued to
register the Property with OCP so that the Shifren's will be able to resume their operation of the
nonconforming fuel service station use as soon as the Shifren's replace the UST's. Pursuant to
MDE's Underground Storage Upgrade and Replacement Fund Loan Program, the Shifren's also
have sought funding through the State's Board of Public Works to assist in reinstalling UST's that
comply with all federal, state and local laws and regulations. Funding from the Underground
Storage Upgrade and Replacement Fund Loan Program may also be used to offset the costs that
the Shifren's will incur in drilling and maintaining groundwater monitoring wells as ordered by
OCP. The Shifren's will instal] the groundwater monitoring wells and replace the UST's so that

the Shifren's will continue their use of the fuel service station.

10
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Photographs of the Property reveal the extent of the improvements that the Shifren's have
made to the Property. When the Shifren's purchased the Property, the dwelling thereon had no
roof, the exterior was dilapidated; and the interior had been destroyed. The testimony of
Protestants' witnesses before the CBA demonstrates the extent of the abuse of the Property that
occurred before NBS took title in 1988. In glowing contrast, the Property today has been
substantially improved since the Shifren's took title only approximately three and one-half (3'%)
years ago. The Shifren's have paid from their own pockets the enormous financial burden of
removing the environmental hazards left by previous owners. To date, the Shifrens' expenditures
exceed $150,000. The Shifrens’ personal investment has resulted in the removal and abatement
of potential health and environmental dangers and has improved the appearance of the Property
for the benefit of the entire community. Furthermore, except for the possibility of State and
corporate assistance, any future expenses involved in continuing environmental cleanup efforts
ordered by OCP will fall upon the Shifren's. However, only and only if the Shifren's remain on
the Property operating a viable business can they be in a financial position which enables them
to continue their remediation efforts and continue the cleanup.

Only by obtaining a decision that the nonconforming uses remain viable will the Shifren's
remain financially viable and be able to obtain the funding that is necessary to continue the
cleanup. Continuing the nonconforming fuel service station and service garage uses ofl the
Property will enable the Shifren's to continue their personal financial investment in curing the
previous abuses of the Property. In addition to their investment, the Shifren's have mortgaged
the Property in the amount of $260,000 to sustain the Shifren's improvement efforts to date. The

fuel service station and service garage uses constitute the Shifren's sole and exclusive source of
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income by which to fund the continuing environmental remediation. If the Shifren's are unable
to continue their business operations, one may expect that the Property will return to the
condition which pre-dated the Shifren's acquisition of the Property, such as dilapidated buildings,
overgrown with weeds, and without remediation of present conditions. If the Shifrens' efforts are
not completed, the Property will be left to waste.

The Shifren's cannot complete their efforts without the income that they generate from the
operation of the nonconforming uses. No individual or corporate entity would consider
purchasing the Property but for the nonconforming uses thereon due to the potential liability for
the environmental cleanup of the Property. Only if the nonconforming uses are permitted to
continue does any possibility exist that the remediation efforts will be completed and that the
public interest in maintaining the Property free of environmental hazards will be fulfilled. Acting
on the Shifren's Petition pursuant to Section 500.7 is necessary to ensure the proper enforcement
of the Regulations in fulfilling the express purposes thereof.

THE PROPER ENFORCEMENT OF THE REGULATIONS REQUIRES

THAT THE ZONING COMMISSIONER ACT ON THE SHIFREN'S

PETITION DUE TO THE SPECIAL NATURE OF THIS CASE.

The Shifren's Will Establish the Continuous
Operation of the Fuel Service Station and Service
Garage on the Property from 1985 to 1988.

Maryland's appellate courts have stated that determinations of whether the right to

continue a nonconforming use has terminated depends primarily upon the language of the local

zoning ordinance.’ In Baltimore County, the general provisions which govern nonconforming

uses are found in Section 104. Section 104.1 states as follows:

b See McLay v. Maryland Assemblies, Inc., 269 Md. 465, 306 A.2d 524 (1973).

12
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[a] nonconforming use may continue except as otherwise specifically

provided in these regulations; provided that upon any change from such

nonconforming use to any other use whatsoever, or any abandonment or

discontinuance of such nonconforming use for a period of one year or

more, the right to continue or resume such nonconforming use shall

terminate. (Emphasis added.)

‘Under Section 104.1, the right to continue or to resume a particular nonconforming use may
terminate upon the happening of any one of three (3) events. First, the change from one
nonconforming use to a different use terminates the right to continue or to resume the original
nonconforming use. Second, any abandonment of a particular use terminates the right to continue
or to resume a particular use. Third, the discontinuance of a particular nonconforming use for
a period of one (1) year or more terminates the right to continue or to resume the particular
nonconforming use. None of the three (3) conditions existed from the years 1985 to 1988.

On or about October 30, 1984, KHK filed a Petition for Special Hearing to approve and
confirm the existence of "the non conforming (sic) use as an automotive service station." On
January 22, 1985, the Zoning Commissioner granted KHK's Petition for Special Hearing and
confirmed the existence of a nonconforming fuel service station and service garage. The Zoning
Commissioner found that KHK's fuel service station and service garage were nonconforming uses
because the uses were operated on the Property before the introduction of zoning laws in
Baltimore County.

In August 1985, approximately eight (8) months after obtaining the nonconforming use
status for the fuel service station and service garage which had been in operation since the 1930's,
KHK filed bankruptcy proceedings. While KHK filed for bankruptcy in 1985, Baltimore Federal

Financial, F.S.A. did not institute foreclosure proceedings until February 1988, Mr. Hammersla,

of KHK, testified on behalf of the Protestants before the CBA in Case No. V93-442-SPH that
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KHK left the Property in August 1985, Mr. Hammersla also testified that the Property was not
and could not have been operated as a fuel service station and service garage thereafter. Mr.
Hammersla's testimony before the CBA suggests that, upon filing bankruptey in August 1985,
KHK left the Property without ever operating the uses or permitting anyone else to operate the
uses. Documentary evidence which was unavailable in previous proceedings reveals that, during
the period from August 1985 until September 1987 and thereafter, KHK and others continuously
operated the uses without abandonment or discontinuance for a period in excess of one (1) year.

The Shifren's have obtained documentary evidence which reveals that the Motor Fuel Tax
Unit of the Office of the Comptroller of the Treasury (the "Unit") issued a Certificate of
Registration ("Certificate") to KHK, Obtaining a Certificate is a mandatory prerequisite which
allows a fuel service station operator to sell and to dispense motor fuel. KHK's Certificate was
effective from August 8, 1984 to July 2, 1986, almost one (1) year after Mr. Hammersla's
testimony suggests that KHK left the Property, The Certificate provides additional evidence that
Mr. Hammersla deliberately mislead the CBA to believe that KHK had abandoned or
discontinued the nonconforming uses of the Property when, in fact, the nonconforming uses have
never been abandoned or discontinued and were being used by KHK or others with the
permission of KHK.

Additionally, the Shifren's wil! introduce copies of OCP's records to show that KHK
operated the Property as a fuel service station afier August 1985, OCP's file includes the Initial
Report of Oil Spill dated March 21, 1986 discussed supra. OCP also issued a Field Investigation
Report dated May 6, 1986 stating that an inspector met with Mr. Hammersla and issued a

Warning Notice to require that Mr. Hammersla maintain inventory records in accordance with
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COMAR. An OCP Field Investigation report and an OCP Memo to File also reveal that an
inspector met with an employee of KHK regarding KHK''s failure to properly inventory the fuel.
Mr. Hammersla misrepresented to the CBA the duration of KHK's use of the Property, as is
evidenced by the records of OCP and the Unit in addition to the testimony of witnesses residing
proximate to the Property.

Furthermore, the Shifren's have obtained business records of KHK which reveal that KHK
conducted activities consistent with the operation of a fuel service station and service garage on
the Property as late as September 1987, The fact that KHK operated the nonconforming uses and
allowed others to operate the nonconforming uses on the Property throughout period from August
1985 until September 1987 only five (5) months before the institution of foreclosure proceedings
and within one (1) year from when the Goodman Lease commenced, will also be supported by
the testimony of a number of area property owners and nearby neighbors who will confirm that
the Property was operated as a fuel service station and service garage during the years 1985 to
1988.

The Unit's records provide additional evidence that Mr. Hammersla misrepresented the
duration of KHK's use of the Property to the CBA. Mr. Hammersla testified before the CBA
that, after purportedly leaving the Property in August 1985, KHK did not authorize anyone to
operate the nonconforming uses on the Property. However, the Shifren's have obtained
documentary evidence from the Comptroller of the Treasury to prove that the Comptroller issued
a Certificate to Fred's Body & Frame Shop during the time that KHK held title to the Property
and before Baltimore Federal Financial, F.S.A. foreclosed on KHK's mortgage. The Certificate

that issued to Fred's Body & Frame Shop was effective from June 12, 1987 to June 30, 1987.
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During that time, KHK still held title to the Property. The issuance of a Certificate to Fred's
Body & Frame Shop provides evidence that KHK never changed the nonconforming uses nor
intended to abandon the Property and that KHK did not discontinue the nonconforming uses for
a period in excess of one (1) year such that the nonconforming uses would expire.

Mr. and Mrs. Fred Schwerer, the proprietors of Fred's Body & Frame Shop, will also
testify that they operated the nonconforming fuel service station and nonconforming service
garage pursuant to an agreement with KHK during the time that KHK held title to the Property
and after the time that KHK is alleged to have left the Property. Mr. and Mrs. Schwerer will also
prove that Fred's Body & Frame Shop operated the nonconforming service garage use after the
effective date of its Certificate.

The Shifren's will not speculate that Mr. Hammersla's motivation to misrepresent the
duration of KHK's operation of the Property may be related to the Initial Report of Oil Spill of
March 21, 1986 and his potential liability for the environmental effects and the remediation costs
thereof. However, the irrefutable evidence will show that Mr. Hammersla misrepresented the
duration of KHK's operation of the nonconforming uses and will prove that KHK neither
abandoned nor discontinued the nonconforming fuel service station and service garage uses.

By Operation of Law, the Nonconforming Service
Garage Became a Principal Use Before the Filing of
ZADM's Petition for Special Hearing which Initiated
the Previous Proceedings in Case No. V93-442-SPH.

In Case No. V93-442-SPH, the CBA determined that the nonconforming fuel service

station use had been abandoned at an unspecified time and for an unspecified duration from 1985

to 1988. Abandonment of a nonconforming use requires an intent to quit the user in addition to
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an overt act which is consistent with that intent. In McLay v. Maryland Assemblies, Inc., 269
Md. 465, 306 A.2d 524 (1973), the Court of Appeals determined that

abandonment involves the concurrence of an intent to relinquish and an overt act which

is consonant with that intent, and that cessation or discontinuance without the substitution

of another use or without evidence of an intent to abandon, will not prevent the
resumption of a nonconforming use. 269 Md. at 469, 306 A.2d at 293. (citing Landay

v. Zoning Appeals, 173 Md. 460, (Landay v. MacWilliams], 196 A. 293 (1938))

(Emphasis added.)

The Shifren's will prove that, if KHK ever abandoned the nonconforming uses, said abandonment
did not and could not have occurred before September 1987.

Mr, Hammersla testified before the CBA in Case No. V93-442-SPH that KHK operated
the nonconforming uses on the Property until August 1985. Copies of records from OCP's files
provide evidence of KHK's intent to continue the nonconforming uses after August 1985, In May
1986, OCP cited KHK for failing to maintain its inventory records which indicates that KHK
intended to, and did, continue to operate the nonconforming fuel service station and service
garage after August 1985, KHK could not have intended to abandon the nonconforming uses
while continuing to operate them. Furthermore, the Unit's records indicate that KHK intended
to continue its operation of the nonconforming uses by showing that KHK maintained its
Certificate through July 1986. KHK would not maintain the Certificate, which is required to sell
and dispense gasoline, if KHK did not intend to continue the nonconforming uses.

KHK also evidenced its intent to continue the nonconforming uses by contracting with
Fred's Body & Frame Shop to conduct the nonconforming fuel service station and service garage
uses within one (1) year from July 1986. In June 1987, less than one (1) year after the expiration

of KHK's Certificate, KHK entered into an agreement with Fred's Body & Frame Shop to operate

the nonconforming fuel service station and service garage on the Property. The Unit's records
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will prove that Fred's Body & Frame Shop obtained a Certificate in order to sell and dispense
fuel through the end of June 1987. Mr. and Mrs. Schwerer will also testify before the Zoning
Commissioner that they maintained inventories of fuel and operated the nonconforming service
garage through September 1987 such that any abandonment of the nonconforming fuel service
station could not have occurred before October 1987.

Throughout the time from August 1985 to September 1987, KHK and Fred's Body &
Frame Shop intended to continue and did continue the nonconforming fuel service station and
service garage uses on the Property before any abandonment may have occurred. The testimony
of Mr. and Mrs. Schwerer, in addition to the testimony of property owners in the area, will reveal
that, while both nonconforming uses were continuously operated, the nonconforming service
garage use was intensified to such an extent that it constituted a principal use of the Property.
Additional testimony from area property owners will also support the documentary evidence
which proves that the nonconforming fuel service station could not have been abandoned before
September 1987 and that the nonconforming service garage use was intensified during KHK's
ownership of the Property such that the nonconforming service garage constituted a principal use
on the Property.

The Regulations permit the intensification of, as opposed to the expansion of,
nonconforming uses. In 1985, the BCZR recognized the fuel service station use as a use which
was separate and distinct from the service garage use. BCZR § 101 (1985 ed.). The recognition
of the service garage use as separate and distinct from the fuel service station use continues to
be recognized under the BCZR today. BCZR § 101, Under the Regulations that were in effect

in 1985, the service garage use was considered as ancillary, or accessory, to the fuel service
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station use. BCZR § 405.4C.1 (1985 ed.). In 1985, the Regulations permitted the intensification
of uses that were ancillary to fuel service stations by mandating that uses "of such a nature or
extent to be permitted" as a use in combination with a fuel service station be considered as
principal uses. BCZR § 101 (1985 ed.). In this case, as the documentary and testimonial
evidence discussed supra will prove, the nonconforming service garage was of such an extent that
it constituted a principal use before any abandonment could have occurred after the cessation of
Fred's Body & Frame Shop in September 1987,

That the nonconforming service garage constituted a principal use is also evidenced by
the passage of Bill 172-93 (the "Bill"). Pursuant to the Bill, the County Council repealed and
amended the fuel service station regulations which were in effect in 1985, ZADM filed its
Petition for Special Hearing alleging that the Shifrens' nonconforming fuel service station and
“accessory” service garage use had been abandoned or discontinued on or about June 22, 1993.
Bill 172-93 was enacted on January 27, 1994 and became effective on or about March 13, 1994,
approximately nine (9) months before the CBA issued its Opinion on December 9, 1994 that the
nonconforming fue! service station was abandoned and approximately one (1) year and nine (9)
months before the Circuit Court issued its decision to affirm the CBA on December 28, 1995.

The Bill effected a procedural change in Sections 405.4D and E by clarifying those uses
which are to be considered as ancillary to and those uses which are to be considered principal
uses as uses in combination with fuel service stations. Section 405.4D, as amended, states that
minor vehicle repair uses, except those which have a state motor vehicle administration
transporter or dealer license, are permitted as ancillary uses. Because both major and minor

vehicle repairs have been conducted on the Property since 1985 and because the Shifren's have
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a transporter license, the Shifren's nonconforming service garage could not be considered as an
accessory use at the time the CBA and the Circuit Court acted on ZADM's Petition. Section
405.4E, as amended, states that service garages such as the Shifren's, which are excepted from
Section 405.4D shall be considered as principal uses. Thus, before the nonconforming fuel
service station could have been abandoned and before the final adjudication of the Circuit Court
in Case No. V93-442-SPH, the nonconforming service garage use on the Property constituted a
principal use such that the right to continue the nonconforming service garage use existed
independently of the right to continue the nonconforming fuel service station.

That the nonconforming fuel service station use could be intensified to such a nature and
extent that it constituted a principal use is also in accord with Maryland's case law. In McKemy
v Baltimore County, 39 Md. App. 257, 385 A.2d 96 (1978), the Court of Special Appeals
examined whether the use of residential lots for parking by a trucking facility constituted a lawful
nonconforming use in light of the use of the lots for parking before the introduction of zoning
laws in Baltimore County. After determining that the residential lots had been used by a
restaurant for parking trucks and other vehicles, the Court examined whether the parking of fuel
oil and freight trucks constituted a “permissible intensification of the use or an actual change”
of the nonconforming use. 39 Md, App. at 269, 385 A.2d at 103.

The McKemy Court determined that four (4) factors must be considered in deciding

whether a nonconforming use has been lawfully intensified. The factors are as follows:

1 to what extent does the current use of [the] lots reflect the nature
and purpose of the original nonconforming use,
2. is the current use merely a different manner of utilizing the original

nonconforming use or does it constitute a use different in character,
nature, and kind,;
3. does the current use have a substantially different effect on the
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neighborhood; [and]

4, is the current use a “drastic enlargement or extension of the

original nonconforming use. 39 Md. App. at 269-70, 385 A.2d at
103-04. (Citations omitted.)

The continuing use of the Property and the nonconforming uses thereon are clearly within
the scope of the nonconforming uses as confirmed by the Zoning Commissioner in 1985, The
Zoning Commissioner confirmed the existence of a nonconforming fuel service station and
service garage. The Zoning Commissioner authorized overnight parking for one (1) vehicle in
each of the two (2) service bays of the service garage in addition to parking for nine (9) vehicles
in the parking area along Park Heights Avenue and parking for six (6) vehicles between the
garage and the dwelling. The Zoning Commissioner required that KHK enclose the area between
the dwelling and the service garage with stockade fencing that was installed and that is
maintained by the Shifren's, The Shifren's comply with the parking that was permitted by the
Zoning Commissioner in 1985 and conduct their business operations in accordance with the
Zoning Commissioner's order. The Zoning Commissioner also required KHK to plant a thick row
of trees along the rear property line. The rear of the Property remains heavily wooded today, and
the Shifren's have improved the rear of the Property and the stream as noted supra.

Finally, the Zoning Commissioner prohibited any expansion of the nonconforming uses.
The Shifren's will present a plat of the Property as it appeared in 1985 that may be compared to
the plat that the Shifren's submitted in support of their Petition to prove that the nonconforming
uses have not béen expanded beyond that permitted by the Zoning Commissioner's grant of
nonconforming uses in 1985. The plat, in addition to photographs of the Property as it appears

today and in addition to the testimony of area property owners will prove that the Shifren's

operations of the nonconforming fuel service station and service garage uses, while more intense
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than that which was granted in 1985, accurately reflect the nature and purpose of the original
nonconforming uses,

The letters that certain Protestants have written to the Zoning Commissioner suggest that
the Shifren’s operation of the nonconforming uses has an adverse effect on the neighborhood.
However, the effects of the Shifren's nonconforming uses are relevant under McKemy only
insofar as the nonconforming uses have a substantially different effect on the neighborhood than
that which attended the nonconforming uses in 1985, The evidence before the Zoning
Commissioner will clearly show that the Shifren's operate the same nonconforming uses in the
same manner as permitted in 1985, Parking does not exceed that permitted; vehicles to be
repaired are stored to the rear of the Property behind stockade fencing; and the Shifren's are
considerate to conduct repair activities behind the closed doors of the service garage.

If a final adjudication exists with regard to the nonconforming uses on the Property, that
adjudication determined only that the nonconforming fuel service station was abandoned at an
unspecified time from August 1985 to February 1988. The evidence before the Zoning
Commissioner will show that KHK operated the nonconforming uses and leased the Property to
Fred's Body & Frame Shop to operate the nonconforming uses until September 1987. Thus, if
any abandonment occurred, it occurred after September 1987. Before September 1987, the
nonconforming service garage constituted a principal use on the Property. The evidence and
testimony before the Zoning Commissioner will show that the nonconforming service garage was
permissibly intensified before September 1987. Additionally, by operation of the procedural
changes within Bill 172-93 before the date of the CBA's and the Circuit Court's decisions in Case

No. V93-442-SPH, the Regulations required that the nonconforming service garage be considered
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as a principal use. Because the nonconforming service garage constitutes a principal use, the
right to continue the nonconforming service garage use exists independently of the right to
continue the nonconforming fuel service station and survives today.

The Shifren's Will Establish that the Nonconforming
Uses Remain Valid from 1988 To Date,

When the temporary and involuntary cessation of a nonconforming use results from
circumstances which are beyond the control of the nonconforming user, the Court of Appeals has
noted a distinction between such an involuntary cessation and an abandonment or a
discontinuance. In McLay v. Maryland Assemblies, Inc., supra, the Court held that a
nonconforming ammunition components manufacturing use remained viable where the
manufacturer released all but one employee, ceased ail manufacturing operations for
approximately two (2) years, and allowed its license with the Fire Marshall to expire because of
a lack of orders from the United States Navy.

The McLay Court determined that abandonment does not occur unless there is an intent
to abandon with the concurrence of an overt act which is consonant with that intent. 269 Md.
at 469, 306 A.2d 293. Unlike abandonment, discontinuance means a "voluntary cessation of user
without an intent to abandon." 269 Md. at 470, 306 A.2d 527. (Emphasis added.) Neither KHK
nor any other owner or operator since has discontinued the nonconforming uses for a period in
excess of one year. The evidence discussed supra will show that KHK never discontinued the
operation of the nonconforming uses for a period in excess of one year.

After KHK left the Property, NBS took title to the Property by deed dated June 17, 1988
and recorded among the Land Records of Baltimore County in S.M. Liber 7910, folio 308 from

Sharon Guida, Mortgage Assignee in a foreclosure sale. Sharon Guida held the Property by
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virtue of an Assignment of Mortgage in foreclosure proceedings on behalf of Baltimore Federal
Financial, F.S.A., which Assignment is dated January 26, 1988 and is recorded among the Land
Records of Baltimore County in S.M, Liber 7786, folio 700.

The business records of NBS show that it leased the Property to three (3) persons, each
of whom operated a fuel service station and service garage on the Property. NBS first leased the
Property for operation as a fuel service station and service garage to Mr. Ron Goodman, Jr. The
Goodman Lease commenced on September 23, 1988, after Baltimore County's zoning authorities
advised Mr. Goodman that the right to continue the nonconforming uses remained valid, and
terminated on December 11, 1989,

On January 1, 1990, only weeks after the Goodman Lease ended, the business records of
NBS indicate that NBS entered into the Sturgis Lease, which terminated on June 26, 1992, The
Shifren's will prove that, during the term of the Goodman Lease and the Sturgis Lease, the
Property was in continuous operation as a nonconforming fuel service station and service garage.
In October 1992, only approximately four (4) months after the Sturgis Lease ended, NBS entered
into the Shifren Lease.

The Shifren Lease then began in October 1992, only four (4) months after the Sturgis
Lease ended. The Shifren Lease ended when the Shifren's purchased the Property from NBS in
December 1993. Before purchasing the Property, the Shifren's, individually and through Gary
S. Mandel, Esquire, their attorney at that time, conducted investigations into the operation of the
Property and the title thereto. In speaking with officials in Baltimore County's zoning office, the
Shifren's were advised that a nonconforming use had been granted to permit the operation of the

property as a fuel service station and service garage and that the nonconforming use was valid
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in December 1963.

From October 1992 to date, the Shifrens' operation of the Property as a nonconforming
fuel service station and service garage has been continuous. However, on July 19, 1994, pursuant
to direction from OCP, the Shifren's removed two (2) UST's, Similarly, on March 15, 1996,
pursuant to direction from OCP, the Shifren's removed the remaining three (3) UST's with the
intention of replacing the tanks with improved tanks that satisfy all federal, state and local
regulations.

Although BCZR Section 405.7B establishes a rebuttable presumption of abandonment
whenever a fuel service station is not in actual and continuous operation® for a period of twelve
(12) months, the Shifren's will present evidence to rebut the presumption and to establish that
they have neither abandoned nor discontinued their operation of the fuel service station. In
McLay, the Court determined that abandonment requires an intent to relinquish the use in
addition to an overt act which is consonant with that intent. The presumption codified in Section
405.7B provides that the failure to conduct actual and continuous operations for a period of
twelve (12) months is consonant with an intent to terminate the nonconforming use. However,
the holdings of Maryland's Courts of Appeals in accordance with MecClay require that an intent
to abandon accompany the failure to act be established before finding that an abandonment has
occurred.

The Shifrpn's have evidenced their intent to continue the nonconforming fuel service

station operations notwithstanding the removal of the UST's. Since removing the UST's at MDE's

* BCZR Section 405.7B defines “actual and continuous operation" as operation a fuel

service station for at least eight hours per day, five days per week.
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direction, the Shifren’s have maintained their UST registration with MDE so that the Shifren's
will be able to resume their fuel service station operations as soon as the UST's are replaced.
The Shifren's also are proceeding to obtain financial assistance from the State and private
sponsors to replace the UST's and fuel pumps. The Shifren's will provide the Zoning
Commissioner with documents which show that the Shifren's have maintained the registration of
their UST's with MDE and that the Shifren's are actively seeking financial assistance to re-install
the UST's. Furthermore, the Shifren's will testify that they have never intended to abandon the
nonconforming fuel service station use. The trouble and expense of pursuing their Petition also
evidences the Shifren's intent to continue the fuel service station. The Shifren's ability to obtain
financial assistance and to continue their private remediation efforts is tied directly to the
Shifren's success in this case. As noted herein, the Shifren's remediation efforts to date will fail,
and the Property will be left to waste if the Shifren's are unable to continue their operation of the
nonconforming uses in accordance with the historical and continuous use of the Property.
With regard to whether the Shifren's cessation of the fuel service station use constitutes
a discontinuance of the use, the Shifren's case is similar to McLay in that the cessation in both
cases is involuntary and temporary, Like the nonconforming use holder in McLay, the Shifren's
maintain the Property in a state of readiness so that, once the involuntary cessation is cured, the
Shifren's will be able to resume the nonconforming fuel service station use. Unlike McLay,
however, the Shifren's temporary and involuntary cessation is not the result of a lack of business
which is typical of ordinary business cycles, In the Shifren's case, OCP ordered that the Shifrens'
UST's be removed, and the Shifren's were required by law to comply with OCP's order. As in

McLay, the Shifren's continue to staff their business and continue to seek means by which to
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replace the UST's. The Shifren's temporary and involuntary cessation of the nonconforming fuel
service station does not constitute a discontinuance of the nonconforming fuel service station
where the Shifren's continue to register their UST's with OCP; where the Shifren's continue fo
staff the use; and where the Shifren's are actively pursuing means by which to replace the UST's.
A favorable decision in this case will verify the continuance of the uses. The action of a few
area residents should not be allowed to deprive the property rights of the Shifren’s and frustrate

the purposes of the applicable law.

THE PROCEEDINGS BEFORE THE CBA IN
CASE NQ. V-93-442-SPH WERE FIAWED BY
IRREGULARITIES SO THAT RES JUDICATA DOES NOT
APPLY TO THE SHIFREN'S PETITION.

The Regulations require that hearings before the CBA on appeals from decisions of the
Zoning Commissioner shall be conducted de novo. In Monkion Preservation Association v.
Gaylord Brooks Reaity Corp., 107 Md. App. 573, 578, 669 A.2d 195, 197 (1996), the Court of
Special Appeals noted that a "true trial de novo, of course, puts all parties back at 'square one'
to begin again as if the adjudication appealed from had never occurred." (Citation omitted.) To
put the Shifren's back at "square one" would be to have ZADM charging the Shifren’s with a
violation of the Regulations and to require ZADM or the Protestants to substantiate the charges
so that the Shifren's could adequately defend themselves.

Neither ZADM nor the Protestants, as Petitioners/Appellants, were required to prove their
case as is consistent with a de novo hearing. Instead, over the objection of Shifren's counsel,
Gary S. Mande!, Esquire, the Shifren's were required to present their case in defense of ZADM's
charges before the Petitioners established the basis for their claims. The Shifren's were unfairly

prejudiced by the proceedings before the CBA when the Shifren's were required to present their
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defense before hearing the testimony of witnesses whose testimony supported the Petitioners’
claim and whose testimony had not been heard before the Deputy Zoning Commissioner.

Baltimore County's Office of Zoning Administration ("ZADM") charged the Shifren's with
violating the Regulations, ZADM filed a Petition for Special Hearing with regard to the Shifren's
use. ZADM's petition describes the "nature of the violation(s)" as foliows:

Whether there does exist abandonment or discontinuance of a nonconforming automotive

service station with accessory vehicle repair service, as previously granted in Special

Hearing 85-167-SPH on January 22, 1985.

The Shifren's prevailed before the Deputy Zoning Commissioner who determined that the
nonconforming fuel service station and nonconforming service garage uses were never abandoned
or discontinued. The Protestants appealed the Deputy Zoning Commissioner’s decision.

On appeal to the CBA, the Protestants presented witnesses who did not appear before the
Deputy Zoning Commissioner. The new witnesses included Mr. Hammersla, on whose
misrepresentations, as described swpra, the CBA appears to have relied. Mr. Goodman, who
leased the Property from NBS from September 1988 to December 1989, also testified before the
CBA, although he did not testify before the Deputy Zoning Commissioner.

Mr. Goodman testified that, before entering into his lease with NBS, he had been familiar
with the Property. Mr. Goodman also stated that he had been interested in purchasing the
Property in the foreclosure proceedings so that he could conduct the nonconforming fuel service
station and service garage business on the Property. Mr. Goodman's testimony reveals that he
conducted an investigation of the Property to ensure that he could operate the nonconforming
uses thereon. According to Mr. Goodman's testimony, his investigation included a conversation

with Baltimore County's zoning authorities to ensure that the right to continue the nonconforming
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uses had not expired. Mr. Goodman stated that Baltimore County's zoning authorities advised
him that the nonconforming uses had not terminated and were valid as of 1988. Mr. Goodman
testified that, following his investigation, he obtained a trader's license to conduct the
nonconforming uses on the Property and that he did, in fact, operate the nonconforming uses from
September 1988 to December 1989,

In direct contradiction to Mr. Goodman's testimony before the CBA in Case No, V93-442-
SPH that prior to September 1988 the nonconforming uses remained viable, Mr. Goodman
testified that the Property had been abandoned at some unspecified time during 1985 to 1988.
Additionally, Mr. Bud Runkles, Vice President of NBS, testified that Mr. Goodman offered to
testify on the Shifren's behalf in exchange for the return of a $550 security deposit which Mr.
Goodman alleged to be wrongfully withheld by NBS. Mr. Goodman's testimony is suspect at
best insofar as the CBA relied on his testimony in its determination that the nonconforming uses
had been abandoned.

The procedural irregularities in the conduct of the CBA's hearing and the false, misleading
and contradictory testimony of Mr, Hammersla and Mr. Goodman constitute irregularities which
justify the Zoning Commissioner's use of his extensive powers under Section 500.7 and to fulfill

the obligation to act on Petitions for Special Hearing.

RES JUDICATA DOES NOT PRECLUDE THE
ZONING COMMISSIONER FROM ACTING ON THE
SHIFREN'S PETITION WHERE THE PETITION PRESENTS
CLAIMS WHICH ARE DIFFERENT THAN THE
CLAIMS ADJUDICATED IN CASE NO, V-93-442-SPH,

In Esslinger v, Baltimore City, supra, the Court of Special Appeals conducted a detailed

examination of the doctrine of res judicata as it applies to zoning issues. In addition to setting
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forth the conditions which must coexist in order for res judicata to apply, the Court applied a

“transaction” test to determine whether the claim in a particular zoning proceeding is identical

to the claim in a prior zoning proceeding.

The Esslinger Court outlined the transaction test as follows:

When a valid and final judgment rendered in an action extinguishes
the plaintiff's claim pursuant to the rules of merger or bar (see
[Restatement (Second) of Judgments] §§ 18, 19), the claim
extinguished includes all rights of the plaintiff to remedies against
the defendant with respect to all or any part of the transaction, or
series of connected transactions, out of which the action arose.
What factual grouping constitutes a "transaction”, and what
groupings constitute a "series", are 1o be determined pragmatically,
giving weight to such considerations as whether the facts are
related in time, space, origin, or motivation, whether they form a
convenient trial unit, and whether their treatment as a unit
conforms to the parties' expectations or business understanding or
usage. 95 Md. App. at 618,22 A.2d at 780-81,

In Esslinger, Mr. Esslinger unsuccessfully requested approval from Baltimore City's Board

of Municipal and Zoning Appeals ("BMZA") on three (3) separate occasions for a conditional

use to permit the erection of a free-standing satellite dish. BMZA denied each of Mr. Esslinger's

requests. Mr. Esslinger's fourth (4) claim, in which he sought approval for the same satellite dish

in the same location and injunctive and declaratory relief from various employees and

departments of Baltimore City and money damages under 42 U.S.C. § 1983, was filed in the

United States District Court for the District of Maryland. The U.S. District Court dismissed the

complaint on grounds of abstention. Finally, Mr. Esslinger instituted a fifth action in the Circuit

Court of Baltimore City which was identical to the suit that the District Court dismissed. The

Court of Special Appeals determined that res judicata did not bar Mr. Esslinger's civil rights

action for money damages.
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In Esslinger, the plaintiff's fifth action sought approval for the same relief, i.e., approval
of a conditional use to permit the same satellite dish on the same property in addition to his claim
for money damages for alleged violations of his civil rights. Furthermore, in each of the previous
four (4) actions, Mr, Esslinger was the moving party who sought BMZA's approval. The only
differences between the fifth action and the previous actions were "small differences in the
posture of the zoning request, [which] do not preclude the application of res judicaia." 95 Md.
App. at 618-19, 622 A.2d at 780.

Unlike Esslinger, the Shifren's Petition, as amended, seeks relief which is different than
that sought in the previous proceedings which were instituted by ZADM and appealed to the
CBA by the Protestants, In the Petition, the Shifren's seek a determination of their right to
continue the nonconforming fuel service station in light of the Zoning Commissioner's broad
powers pursuant to Section 500,7. The Shifren's also seek confirmation of the Shifren's right to
continue the principal nonconforming service garage use which is different than the fuel service
station; which existed at the time of the proceedings in Case No. V93-442-SPH and which
remains today.

The nonconforming service garage constituted a principal use before the fuel service
station could have been abandoned and before the final adjudication in Case No. V93-442-SPH.
ZADM and the Protestants in the previous action, as the movants therein, had a full opportunity
to litigate a claim that the Shifren's right to continue the service garage as a principal use had
expired, but the movants failed to raise such a claim, The Shifren's, as respondents to ZADM's
petition and to the Protestants' appeal, were not compelled fo raise their claims regarding the

service garage as a principal use in defense of the charges. The Regulations do not provide for
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any mandatory defenses or counterclaims to charges of the abandonment or discontinuance of a
nonconforming use. In fact, BCZR Section 500.7 expressly states that any person, including the
respondent to charges of abandonment or discontinuance, may file a Petition for Special Hearing
to protect his rights in continuing any nonconforming use on any property. The movants in the
previous proceedings failed to raise a claim that the right to continue the principal nonconforming
service garage use expired from the years 1985 to 1988. Therefore, res judicata bars the
Protestants to the Petition from raising a claim that the nonconforming service garage as a
principal use was abandoned or discontinued from the years 1985 to 1988. Insofar as the
previous proceedings did not adjudicate the right to continue the nonconforming fuel service
station in light of Section 500.7 and the right to continue the nonconforming service garage as
a principal use, res judicata does not bar a hearing on the Shifren's Petition,

CONCILUSION

Res judicata applies in limited circumstances. Res judicata does not apply in this case
because the County Council, by enacting Section 500.7, has expressly stated that the Zoning
Commissioner shall act on any petition on any nonconforming use, regardiess of whether the
nonconforming use was the subject of previous proceedings where action 1s required to ensure
the proper enforcement of the Regulations. Additionally, the Shifren's Petition presents claims
regarding the right to continue the nonconforming service garage as a principal use which are
different than that claim which may have been addressed by the Circuit Court in response to
ZADM's petition and the appeals thereof in Case No. V93-442-SPH. Res judicata does not
preclude the Zoning Commissioner from hearing and deciding the Shifren's Petition.

Section 500.7 imposes a duty upon the Zoning Commissioner a duty to ensure the proper
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enforcement of the Regulations and grants the Zoning Commissioner considerable power fulfill
that duty. Section 500.7 enables the Zoning Commissioner to hear any case in which a hearing
is necessary for the proper enforcement of the Regulations.

The Court of Appeals has also determined that the rigid rules of court may be adapted and
varied by the Zoning Commissioner when special cases arise. This is a special case, and only
by hearing the Shifren's Petition and by finding, in accordance with the substantial weight of
documentary and testimony evidence, that the nonconforming fuel service station and the
nonconforming service garage have never been abandoned or discontinued will the Zoning
Commissioner ensure the proper enforcement of the Regulations and promote the health, safety
and general welfare of the community.

The Shifren's will prove, with evidence which was not previously available, that the
nonconforming uses have never terminated as a result of their abandonment or discontinuance.
KHK operated and allowed others to operate the nonconforming fuel service station and service
garage uses until September 1987, Except for a period of less than one (1) year and one (1) day
between September 1987 and September 1988, when Mr. Goodman, after confirming the viability
of the nonconforming uses with Baltimore County’s zoning authorities, resumed the
nonconforming uses on the Property. The Shifren's personally, and through Gary S. Mandel,
Esquire, also confirmed with Baltimore County's zoning authorities that the nonconforming uses
had not expired before entering the Property in October.

The Shifren's case is also special in that irregularities in the previous proceedings effected
a grave injustice which is entirely inconsistent with the proper enforcement of the Regulations.

The Regulations require that appeals to the CBA shall be conducted de novo. Instead of putting
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the Shifren's back at square one, the Shifren's were required to present their defense before either
ZADM or the Protestants presented their case on their claims of abandonment. Furthermore, the
Shifren's can show that the testimony of witnesses who appeared for the first time before the
CBA deliberately mislead the CBA regarding the extent and duration of the nonconforming use
of the Property.

To allow Baltimore County's zoning authorities to petition for special hearings on any
established nonconforming use and to require that the property owner establish, re-establish and
defend the viability of the nonconforming use against charges that the use had been abandoned
between five (5) and eight (8) years prior to the filing of the County's Petition cannot, under any
reasonable interpretation of the term, be considered proper.

The Shifren's have done more than any prior owner to investigate and to remedy
potentially dangerous environmental conditions, Only if the Shifren's obtain a favorable decision
that allows them to continue the nonconforming uses on the Property, however, can the Shifren's
cleanup efforts be continued. The Shifren's have restored and maintained the improvements on
the Property in a condition which complements the community. If the Shifren's are unable to
conduct reasonable business operations pursuant to the historical and continuous nonconforming
use of the Property, the Property will be left to waste without any reasonable expectation that
improvements will be completed or that the Property will be maintained to a degree which
promotes the health, safety and general welfare of the community.

A few members of the community have blindly and zealously pursued the demise of every
previous owner and operator of the Property. These few, but vocal, members of the community

fail to recognize the existence and the value of the historical small business establishment whose
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existence in the community predates the existence of new, so-called upscale planned
communities. By focusing so intently on the failure of previous owners and operators to care
for the Property, these few people, if successful, will create exactly those conditions of neglect
that they claim as the inspiration for their efforts.

The Shifren's efforts to improve the Property and to provide valuable services within their
community, like the Property itself, will be wasted unless the Zoning Commissioner acts, in
accordance with the Regulations and the law of Maryland, on the Petition. Section 500.7
obligates the Zoning Commissioner to act on any Petition for Special Hearing on any purported
nonconforming use where the proper enforcement of the Regulations requires action; while res
Jjudicata applies in judicial proceedings under limited circumstances, its application is further
limited in administrative hearings.

For the reasons stated herein, res judicata is inapplicable to the Shifren's Petition for

Special Hearing, and the Shifren's respectfully request that the Zoning Com ner grant the

relief requested.

\us W. Lichter, Esquire

& Gann, P.A.

est Chesapeake Avenue
we 113

Towson, Maryland 21204

(410) 321-0600

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11th day of July, 1997, a copy of the aforegoing Pre-
Trial Memorandum was sent by first-class mail, postage prepaid tp~Midthael D. Vogelstein,
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RE: PETITION FOR SPECIAL HEARING ® BEFORE THE
12026-28 Park Heights Ave, W/S Park Heights
Avenue, 1650°'+/~ 8 of ¢/l Walnut Avenue % ZONING COMMISSIONER

4th Rlection District, 3rd Councilmanic
* OF BA[LTIMORE COUNTY
Legal Owner{s): Evan M. Shifren
Contract Purchaser: Hi-Caliber Towing, Inc.
Petitioner ® CASE NO. 97-303-8PH

* * * " * x * * * * L1 b *

ENTRY OF APPEARANCE

Please enter the appearance of the Pecple's Counsel in the above-
captioned matter. Notice should be sent of any hearing dates or other
proceedings in this matter and of the passage of any preliminary or

final Order.

PETER MAX ZIMMERMAN
People’s Coungel for Baltimore County

Al S Dpmlin

CAROLE 8. DEMILIO
Deputy Pecple's Counsel
Room 47, Courthouse

400 Washington Avenue
Towson, MD 21204

{410) 887-2188

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ég day of March, 1997, a copy of
the foregoing Entry of Appearance was mailed to Julius W. Lichter,
Esq., Levin & Gann, 305 W. Chesapeake Avenue, Towson, MD 21204,

attorney for Petitloners.

PETER MAX ZIMMERMAN
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" Petition for Special Hearing

to the Zoning Commissioner of Baltimore County

for the property located at 12026~28 Park Heights Avenue
97-303 -s5P+ which is presently zoned . ;

This Petition shai) be fiied with the Office ot Zoning Adminlstration & Development Management.

The undarsigned, lagal owner(s) of the Property situate in Baltimore County and which Is described in the description and plat attachad
heteto and made a part hereof, hereby petition for a Special Hearing under Saction 500,7 of the Zoning Regulations of Baltimore County,
to determine whather or net the Zoning Commissioner shouid approve

SEE ATTACHED

Property is to be posted and advertised as prescribed by Zoning Regulations.

l, or we, agree to pay expanses of abave Spacial Hearing advertising, posting, etc., upon fiing of this petition, and furiher agrae fo and
are to be bound by the zoning regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baitimore County.

IWe da solemnly declare and affirm, under the penaitios of parjury, thal [/we are the
legal owner(s) of tne proparty which s the subject of this Petition,

Contract Purchaser/Lessee: ' Lagal Ownei(s):

Evan M, Shifren e

(Type or Print Nama)__

12026-28 Park fleights Avenue

Addrass U—VB;O( Print Name)
Owings Mills, MD 21117
City State Zipeode Signature

12026-28 Park Heights Ave. 410-833-2886

Altornay for Petitianar: Levin & Gann ’ P.A.

Address Fhons No
Julius W. Lichter /) Owings Mills, MD 21117

(Type or Print Name) Chy State dpcode
Name, Address and phone number of legeal cwnar, contract purchasar or fepresentative
te ba cantacted.

S e
MNama
. Chesapeake Ave. 410-321-0600
Addrgss Phone No. Addraas Phane No,
Towson, MD 21204 e I A A ——

City State Zipcode
ESTIMATED LENQTH OF HEARING
unavailabie for Hearing

DRO?. OF ? J.y‘wn{"%‘ the following dates Kot Twa Momha A
w ?g\) \ £ “W ALL OTHER

REVIEWED BY: DATE,

el wers MICROFILMED




PETITION FOR SPECIAL HEARING
12026-28 PARK HEIGHTS AVENUE

MO G9-303 ~S5/H

the existence of a valid nonconforming fuel service station with accessory vehicle
repairs pursuant to Baltimore County Zoning Regulations, Sections 101 and 104 where
the subject property has been continuously used or intended to be used for the retail
sale of automotive fuel;

to determine whether the nonconforming fuel service station and accessory automobile
repair uses have been abandoned pursuant to Baltimore County Zoning Regulations
Sections 101 and 405.7; and

to determine whether Baltimore County has followed the administrative procedures by

which to require the cessation of business activities at the subject property pursuant to
Baltimore County Zoning Regulations Section 405.7E

MICROTILMED
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DESCRIPTION OF THE LANDS OF EVAN SHIFREN, ETAL, KNOWN AS 12026
PARK HEIGHTS AVENUE, BALTIMORE COUNTY, MARYLAND

BEGINNING at a stesl pin found on the West side of Park Heights Avenue, on the
Easternmost outline of the lands of Timothy J. Carrion, Etux; see Deed Liber 8074 at
Folio 217, said point being located 1650 feet more or less South from the center of
Wainut Avenue, thence, leaving the Carrion lands, and running along the bed of Park
Heights Avenue the 2 following courses and distances,

1. South 10 degrees, 16 minutes, 50 seconds East 175.90 feet to a spike found
and thence;

2, South 80 degrees, 32 minutes, 17 seconds West, 21.89 feet to a spike found on
the West right-of-way line of Park Heights Avenue, thence, running along the
Woest right-of-way line of Park Heights Avenue.

3. South 08 degrees, 27 minutes, 43 seconds East 200.00 feet ta a point on the
North outline of the lands of Janet Lee Troth, see Deed Liber 6843 at Folio 315,
thence, leaving Park Heights Avenue, and binding on the Trott Lands.

4, South 81 degrees, 48 minutes, 26 seconds, West 173.74 feet to the Southeast
corner of the aforesaid Carrion Lands, and also the East corner of lands of
Baltimore County, Maryland, thence, binding on the Carrion Lands.

5. North 17 degrees, 58 minutes, 10 seconds East 419.11 feet to the place of
beginning.

Contained in all 0.75 acres of land more or less, as shown on a location plat prepared
by Al Snyder, dated May 8, 1984. This description is subject to a title search, and a
boundary survey.

gM771wplshifren.des

MICROFILMED
RBA

o8d_
[ 11 i



]
| NOTICE OF HEARING

The Zanlng Commissloner of
Baltimorg County, by authoriy
of the Zoning Act and Regula-
tipns of Baltimors County, wit
Epllld & ap;?llcdheari#?g in Tow-

\ and on:tha propa
lc%mlﬂsd bergln asjolluwse v
¢

Chise: #97-303-SPH
(Remaog) -
Tr0RE28 etk Hpights Ave:,

WS Park Helghts Avenus,
1650° +- § of ¢/l Walaut Ave-
nue TLET wt

i Efection tisret”

3rd Councilmanic-~ -

" Legal Dwn&r}(‘s}: s
Evan M, Shifreri -~ -
Contract Purchaser;
Hi-Callber Towing, Inc.
Spacial Heating; to approvs
a valid nangonforming fuel
sarvice station with accessory
vehice repalrs; o determing
whether the fuel senvice sta-
flon uses have bean aban-
doned; and to determina
whather Balimors Counly has
fellowed the administrative
procedures Yo regulre the ces-
sation af Business activitles
pursuant to Section 405, 7E.
Hearlog: Yuesday, Fehruary
25, 1987 at 2:00 p.m. in Rm.
106, County Otilca Building,

LAWRENCE E. SCHMIDT
Zoning Commisstoner for”
Baltimore County
NOTES: (1) Hearlngs are

Handicapped Accessible; for
spacial accommadations
Please Call 887-3363,

{2} For ivformation concarn-
ing_the Fila and/or Hearing,
Pledse Call 887-3391, :

2/071 Fab. 6 C11774s

CERTIFICATE OF PUBLICATION

@o s 7

THIS IS TO CERTIFY, that the annexed adverlisement was

TOWSON, MD.,

published in THE JEFFERSONIAN, a weekly newspaper published

in Towson, Baltimore County, Md., once in éaCh of i__ successive

weeks, the first publication appearing on _@&Q_i Lﬂ ,19 11,

THE JEFFERSONIAN,

O W omnidoor

LEGAL AD. ~ TOWSON
Publisher

MICROFILMED




Exhibit B

Request for Zoning: Variance, Special Exception, or Special Hearing

Date to be Posted: Anytime before but no later than .

Format for Sign Printing, Black Letters on White Background: \
' TEM 303

ZONING NOTICE

Case No..9N- 303 -SPH

-
iy
X -c»-}:'&‘:f??‘"

REQUEST: WG T ACPRONE. A NALID  NOM-
OONFORMING FHEL SERNCE, STRDION WITH  MCCESSORY

NENQLE. REPMRS - TO DETERMINE  WORTTHC R TWE FUEL

- PUICE S E :
AMND T DETERWIMNE  IDHETHER 'P:P\LT\M%E'
OVERD —>

POSTPONEMENTS DUE TO WEATHER OR OTHER CONDITIONS ARE SOMETIMES NECESSARY.
TO CONFIRM HEARING CALL 887-3391. .

DO NOT REMOVE THIS SIGN AND POST UNTIL DAY OF HEARING UNDER PENALTY OF LAW

HANDICAPPED ACCESSIBLE

9/9%
' post.d.doc

' MICROFILMED



CERTIFICATE OF RgSTING ®

RE: Case No. ] 1~ 303 SPY

. Petitioner/Developer: EVAN SHIFREN, E74L
Chp JULIDS L|cHTER. L ESD

Date of Hearing/Closing: Z’/ZS /97

Baltimore County Department of
Permits and Development Managerment
County Office Building, Room 111

111 West Chesapeake Avenue
Towson, MDD 21204

Attention: Ms, Gwendolyn Stephens

Ladies and Gentiemen:

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law

W) lotd ~ 29
FARKHE| GHTS AVE

. The sign(s) were posted on Z / 7 / 4 7

( Mduth, Day, Year)

were posted conspicuously on the property focated at

Sincerely,

[ttt 0fat) 2/ /77

(Signature of Sign Poster andDate)

Patrick M. O'Keefe
(Printed Name)
523 Penny Lane
(Address)
Hunt Valley, MD 21030
(Citv, State, Zip Code)

_ {4101 666-53¢66 . Pager [410] 446-8354
(Telephone Number)

MICROFILMED
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BALTIMORE NOUNTY, MARYLAND 0. (20520 1

OFFICE OF F {CE - REVENUE DIVISION «  DBROP-GFF ~~ £ REVTEY )
MISCELLANEOUS CASH RECEIPY T 308

" . !

e M2/ rceouny_ 01-6150 !

aoUNT J_ES{).GO {WCR)

RECEIVED tavin & Gwm ’ %

FROM: i

|

4040 - SPEICAL HEARING ]

1909638 Park Heighte Avenue !

FOR; :l

(AP1H0ZESHICARE $250, 150 !

Ba CORZsI2PHOL -2 -9 i

VALIDATIGN OR SIGNATURE OF CASH

} \l:ﬂ‘ll-!-l";éu3 mEIEH PINK - AGENGY YELLOW - CURTOMER NHCROF”-MED 1§

i';n,.r,.,‘;“, [ I R L A T

'\ ' BALTIMORE COUNTY, MARYLAND
i OFFICE OF BUDRGET & FINANCE

P
4

No.

=" 9o /- 4150

R IEAHY

DATE ‘7/5’2&%/4 7 ACCOUNT
VA

AMOUNT $

/1 o0

R

M

T e

RECEIVED
FROM:

s Iﬁﬁﬂ,‘ ll

FOR: *’f )/QW’ (}WAaﬁ #

2

1 MISCELLANEOUS RECEIPT
1
i
E
{
ll
!

i

si/ LT Siblng,

! DISTRIBUTION o
) WHITE -« CASHIER PINK - AGENCY YELLOW - CUSTOMER

et n e _4;;5-:;lm}.m-.-,.'ahiuu,{-;r.u.,,)i;:;.-.ﬁ.;n..'ﬂ...-.:.s.‘#.‘:aadf-. EUPN-EN Y ELI S

o bt LR

it s e S e e et bt

fR

97307 YN
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CERIIFIGATE U Ui

, RE: (.ItumNo.:.‘:?l?’%Og PR
Petitioner/Developer: )LIL/ adALIﬁEE_ ETAL
% JPiis LICHTER. | E59

Date of Hearing/Closing: @[ é / C?

Baltimore County Department of
Permits and Development Management
County Office Building, Room 111

111 West Chesapeake Avenue
Towson, MD 21204

Attention: Ms. Gwendolyn Stephens

1.adies and Gentlemen:

This letter Is to certify under the penaities of perjury that the necessary sign(s) required by law

were posted canspicuously on the property located at _j% [ZoZ & P A Aﬂ%ﬁ_’[s A\/ E

The sign(s) were posted o ___ 7 / ‘3/ / 07 7

¢ Month,/Day, Year)

Sincetely,

{Signature of Sign'Pos

Patrick M. O'Keele
(Printed Name)
a ' 523 Penny Lane
‘ (Address)
 Hunt valiey, MD 21030
(Citv, State, Zip Code)

[410) 686:5386 _ popet [410] 6468354
" (Telephone Number)

MICROFILMED




. RE: CagNo.: 67’7’”3’/\3 S/PH

Petitioner/Developer:

Eitant Y. St/rERs A/

Date of Hearing/Closing:

Baltimore County Department of
Permits and Development Management
County Office Building, Room 111

111 West Chesapeake Avenue
Towson, MD 21204

Attention: Ms. Gwendolyn Stephens
Ladies and Gentlemen:

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law
were posted conspicuously on the property located at _ /2026 - 28 /AHARK
HEHTs AVE.,

The sign(s) were posted on 10/30 /?’,?
( Month, Day, Year)

Sincerely,

oy O Thewen

(Signature of Sign Poster and Date)

Gary C. Freomd
(Printed Name)

(Address)

(City, State, Zip Code)

65:8 WY - AON L6

VIR A0 0UVOR AIHAOD
92796 HETSENEN]
oert.iioc

(Telephone Number)

MICROFILMED
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PETTTION OF; % 3

CIVIL ACTION # 3-C-098-05683
EVAN SHIFREN / HI~CALIRER
IN THE MATTER QF

TOWING”
T TOWING”

RECEIVED FROM THE COUNTY BOARD oF
APPEALS EXHIBITS, BOARD's RECORD

ABOVE~-ENTITLED CASE, AND ZONING L]
COMMISSIONER'Sg FILE AN EXHIBITS =

Clerk's Office

r :e: Q//?/?




T0; PUTUXENT PUBLISHING COMPANY
Pehruary &, 1997Tssue - Jeffergonian

Please foward hilling to:

Juliug W. Lichter, Esq.
Levin & Gann, P.A.

305 W. Chesapeake Rvenue
Towson, MD 21204
321-0600

NOTICE OF HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing in Towson, Maryland on the property identified herein as follows:

CASE NUMBER: 97-303-SPH (Ttem 303)

12026-28 Park Helghts Avenue

W/% Park Heights Avenue, 1650'+/- § of ¢/1 Walnut Avenue
4Ah Election District - 3rd Councilmanic

Legal Owner{s): Evan M. Shifren

Contract Purchaser: Hi-Caliber Towing, Inc.

Special Hearing to approve a valid nonconforming fuel service station with accesszory vehicle repairs; to
determine whether the fuel service station uses have been abandoned; and to determine whether Baltimore
County has followed the administrative procedures to require the cessation of business activities
pursuant to Section 405.7E.

HEARING: TUESDAY, PEBRUARY 25, 1997 at 2:00 p.m. in Room 106, County Office Building.

LAWRENCE F. SCHMIDT
ZONTNG COMMISSTONER FOR BALTIMCRE COUNTY

NOTES: (1) HEARINGS ARE HANDICRPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS PLEASE CALL 887-3353.
{2) FOR TNFCRMATION CONCERNING THE FILE AND/OR WEARING, PLEASE CALL 887-3391.

MICROMLMED
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Baltimore County Development Processing

- . County Office Buildin
Department of Permits and i W};st Chesapeake iv enue
Development Management, Towson, Maryland 21204

%W

Jamiary 31, 1997

NOTICE OF HEARING

The Zoning Conmissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing in Towson, Maryland on the property identified herein as follows:

CASE NUMBER: 97-303-8PH {Ttem 303)

12026-28 Park Heights Avenue

W/S Park Heights Avenue, 1650'+/~ S of ¢/l Walnut Avenue
4th Election District - 3rd Councilmanic

Legal Owner{s): Evan M, Shifren

Contract Purchager: Hi-Caliber Towing, Inc.

Special Hearing to approve a valid nonconforming fuel service station with accessory vehicle repairs; to
determine whether the fuel service station uses have been abandoned; and to determine whether Baltimore
County has followed the administrative procedures to require the cessation of business activities
pursuant. to Section 405.7E.

HEARING: TUESDAY, FEBRUARY 25, 1997 at 2:00 p.m. in Room 106, County Office Building.

@v%ww

Arnold Jablon
Director

co:  Evan M. shifren/Ni-Caliber Towing, Inc.
Juliog W. Lichter, Esg.

NOTES: (1) YOU MUST HAVE THE ZONING NOQTICE STGN POSTED ON THE PROPERTY BY FEBRUARY 10, 1997.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECTAL ACCOMMODATIONS PLEASE CALL 887-3353.
(3) FOR INPORMATION CONCERING THE FILE AND/OR HEARYNG, CONTACT THIS OFFICE AT 887-3391.

MICROFILMED
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Baltimore County lgeveloprg?t P}f3 09?;#“%
Department of Permits and ounty Office Building

111 West Chesapeake Avenue
Development Management Towson, Maryland 21204

February 21, 1997

NOTICE OF REASSTIGNMENT

Rescheduled from 2/25/97

CASE NUMBER: 97-303-8PH (Item 303)

12026-28 Park Helights Avenue

W/S Park Heights Avenue, 1650'+/- S of ¢/l Walnut Avenue
4th Election District - 3rd Councilmanic

Legal Owner({s): Evan M. Shifren

Contract Purchaser: Hi-Caliber Towing, Inc.

Special Hearing to approve a valid nonconforming fuel service station
with accessory vehicle repairs; to determine whether the fuel service
station uses have been abandoned; and to determine whether Baltimore
County has followed the administrative procedures to require the
cessation of business activities pursuant to Section 405.7E.

HEARING: TUESDAY, MARCH 25, 1997 at 2:00 p.m. in Room 118, 01d
C house, 400 Washington Avenue, Towson, Maryland.

cc¢: Michael D. Vogelstein, Esq,
Julius Lichter, Esq.
Evan M. Shifren/Hi~-Caliber Towing, Inc.
Carl and Pat Nathanson
Douglas Zinn/Worthington-Woodsyde Association
Paula Houck/Executive Office
Councilman 8. Bryan McIntire
Lee Shpritz
Art Brown
James Seal
Mary Fitchett
Stanton Wingrat
Eugene Reynolds
Janet Trott
Doris Woodward
Myron Werba
Valleys Planning Council

NOTE: Please be advised that if the property must be posted giving
notice of the new hearing date,

- “Mﬁﬁﬁﬁ’“rn

Prinled with Soybean Ink
% on Raecycled Paper
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Baltimore County Development Processing

Department of Permits and

" County Office Building
111 West Chesapeake Avenue

Development Management Towson, Maryland 21204

February 21, 19297

NOTICE OF REASSIGNMENT

Rescheduled from 2/25/97

CASE NUMBER: 97-303-8PH (Item 303)

12026-28 Park Heights Avenue

W/8 Park Heights Avenue, 1650'+/- 8 of ¢/l Walnut Avenue
4th BElection District - 3rd Councilmanic

Legal Owner(s): Evan M. Shifren

Contract Purchaser: Hi-Caliber Towing, Inc.

Special Hearing to approve a valid nonconforming fuel service station
with accessory vehicle repairs; to determine whether the fuel service
station uses have been abandoned; and to determine whether Baltimore
County has followed the administrative procedures to require the
cessation of business activities pursuant to Section 405.7E.

HEARING: TUESDAY, MARCH 25, 1997 at 2:00 p.m. in Room 118, 0ld
C house, 400 Washington Avenue, Towson, Maryland.

Printad walh Soybean |nk
on Recycled Papot

cc¢: Michael D. Vogelstein, Esq,
Julius Lichter, Esqg.
Evan M. shifren/Hi-Caliber Towing, Inc.
Carl and Pat Nathanson
Douglas Zinn/Worthington-Woodsyde Association
Paula Houck/Executive Office
Councilman S. Bryan MclIntire
Lee Shpritze NeT SEND - NEED BETTER ADPREIS
Art Brown
James Seal
Mary FPitchett
Stanton Wingrat
Eugene Reynolds
Janet Trott
Doris Woodward
Myron Werba
Valleys Planning Council

NOTE: Please be advised that if the property wust be posted giving
notice of the new hearing date.

MICROTL.

MED
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Baltimore County
Department of Permits and
Development Management

on Recycled Paper

March 24, 1997

NOTICE OF REASSIGNMENT

Development Processing
County Office Building

111 West Chesapeake Avenue
Towson, Maryland 21204

CONFIRMATION -AGREED DATE BETWEEN ATTORNEYS

Rescheduled from 2/25/97 AND 3/25/97
CASE NUMBER: 97-303~8PH (Item 303)

12026-28 Park Heights Avehue

W/S Park Heights Avenue, 1650'+/- S of ¢/1 Walnut Avenue

4th Election Distriet - 3xd Councilmanic
Legal Owner(s): BEvan M. Shifren
Contract Purchaser: Hi~Caliber Towing, Inc.

Special Hearing to approve a valid nonconforming fuel service station
with accesgory vehicle repairs; to determine whether the fuel service
station uses have been abandoned; and to determine whether Baltimore
County has followed the administrative procedures to require the
cessation of business activities pursuant to Section 405.7E.

HEARING: FRIDAY, MAY 16, 1997 at 9:00 a.m., 4th floor hearing room,

County Courts Builiding, 401 Bosley Avenue.

Arnold Jab
Director

¢g:  Michael D. Vogelstein, Esq.

Julius Lichter, Esqg.

Evan M. Shifren/Hi-Caliber Towing, Inc,

Carl and Pat Nathanson

Douglas Zinn/Worthington-Wocdsyde Association
Paula Houck/Executive Office
Councilman 8. Bryan McIntire

Lee Shpritz

Art Brown

James Seal

Mary Fitchett

Stanton Wingrat

Fugene Reynolds

Janet Trott

Doris Woodward

Myron Werba

Valleys Planning Council

MICRCFIL M
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Qounty Board of Appenls of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
410-887-3180

Hearing Room - Room 48
0ld Courthouse, 400 Washington Avenue

December 2%, 1997

NOTICE OF ASSIGNMENT

CASE #: 97-303-SPH IN THE MATTER OF: EVAN M. SHIFREN -Legal Owner; HI-
CALIBER TOWING, INC. -Petitioners 4th E; 3rd C
12026~-28 Park Heights Avenue

(Petition for Special Hearing DISMISSED by Zoning
Commissioner's Order dated August 12, 1997.)

ASSIGNED FOR: WEDNESDAY, MAY 6, 1998 € 10:00 a.m.

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the
advisability of retaining an attorney.

Please refer to the Board's Rules of Practice & Procedure, Appendix C,
Baltimore County Code.

IMPORTANT : Ko postponements will be granted without sufficient
reasons; said requests must be in writing and in compliance with Rule
2{b) of the Hoard's Rules. No postponements will be granted within ib
days of scheduled hearing date unless in full compliance with Rule

2(c).
Kathleen C. Bianco
Administrator
cc: Appellant /Petitioner : Evan Shifren /Legal Owner
-&LLL&HHM‘E&H&W Oux oF CASE -Pdc TR oF ,/7/Pf-
Counsel for Protestants : Michael D. Vogelstein, Esquire

Alexandra McMahan /Valleys Planning Council
Dick and Gayle Newman

Marilyn and David Larach

Carl and Pat Nathanson

Loretta and Eugene Reynolds

Nancy and James Seal, Jr.

People's Counsel for Baltimore County
Pat Keller, Director /Planning

Lawrence E. Schmidt /Z.C.

Arnold Jablon, Director /PDM

James H. Thompson, Code Enforcement /PDM
Virginia W. Barnhart, County Attorney

MICROFILMED
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Baltimore County geveioprg? Pgoc};?ing
Department of Permits and ounty Ofiice Bullding

111 West Chesapeake Avenue
Development Management Towson, Maryland 21204

February 24, 1997

Julius W, Lichter, BEsquire
Levin & Gann, P.A.

305 W. Chesapeake Avenue
Towson, MD 21204

RE: Item No.: 303
Case No.: 97-303-5PH
Petitioner: Evan M. Shifren

Dear Mr. Lichter:

The Zoning Advisory Committee (ZAC), which consists of representa-
tives from Baltimore County approval agencies, has reviewed the plans
submitted with the above referenced petition, which was accepted for
processing by Permits and Development Management (PDM), Zoning Review, on
January 21, 1297.

Any comments submitted thus far from the members of ZAC that offer or
request information on your petition are attached. These comments are not
intended to indicate the appropriateness of the 2oning action requested,
but to assure that all parties (2oning commissioner, attorney, petitioner,
etc.) are made aware of plans or problems with regard to the proposed
improvements that wmay have a bearing on this case. Only those comments
that are informative will be forwarded to you; those that are not
informative will be placed in the permanent case file.

If you need further information or have any questions regarding these
comments, please do not hesitate to contact the commenting agency or
Roslyn Eubanks in the zoning office (887-3391).

Sincerely,

ey /) {/)- Qr S
:\.U “an ‘(/‘Céuj‘,- e, {;‘: \ e
’ R TR
W. Carl Richards, Jr. ﬁﬁy
Zoning Supervisor
WCR/re
Attachment(s)

MICROTELREED

: FPrinted with Soybean Ink
% on Recycled Paper



BALTIMORE COUNTY, MARYLAND
DEPARTMENT OF ENVIRONMENTAL PROTECTION AND RESQURCE MANAGEMENT
INTER-OFFICE CORRESPONDENCE

TO: Mr. Arnold Jablon, Director
Zoning Administration and
Development Management

FROM: R. Bruce Seeley ﬂBS/gP
DEPRM

February 4, 1997

SUBJECT: Zoning Item #303 - Shifren Property
Zoning Advisory Committee Meeting of February 3, 1997

The Department of Environmental Protection and Resource Management offers

the following comments on the above-referenced zoning item:

Ground Water Management

The underground storage tanks were removed in 1994. Please advise this
office of status of the MDE investigation.

RBS:GP:sp
SHIFREN/DEPRM/TXTSRP

MIG

0



y Baltimore County Government
Fire Department

700 East Joppa Road Suitc 901
Towson, MDD 21286-5500 (410) 887-1500

DATE: 02/0&6/97

Arnold Jablaon

Director

Zoning Administration and
Development Management

Baltimore County Office Building
Towson, MD 21204

MATIL STOP-1103

RE : Property Owner: CVAN M. SHIFREN

Location: W/S5 PARK HEIGHTS AVE. 1650' § OF CENTERLINE WALNUT AVE.
(12026~-28 PARK HEIGHTS AVE.)

Item No.: 303 Zoning Agenda: SPECIAL HEARING

Gentleman:

Pursuant to your reguest, the referenced property has been surveyed
by this Bureau and the comments below are applicable and rveguired to
be corrected or incorporated into the final plans for the property.

4., The site shall be made %o comply with all applicable parts of the
Fire Prevention Code prior to occupancy or begirnning of operation.

3. The buitldings and structures existing or proposed on the site
shall comply with all applicable reguivements of the Mational Fire
Frotection Association Standard No., 10l "Life Safety Code”, 1991
edition prior to occocupancy.

REVIEWER: LT. ROBERT P. SAUERWALD MG A D
Fire Marshal Office, PHONE 887-4881, MS-1102F

cec: File

Ry,

l%]& Printed on Recyctod Paper



BALTIMORE COUNTY, MARYLAND

INTER-OFFIGF CORRESPONDENCE

TO: Arnold Jablon, Director DATE: February 5, 1997
Permits and Development
Management

FROM: Pat Keller, Pirasctor
Office of Planning

SUBJECT: Petitions from Zoning Advisory Committee

The Office of Planning has no comments on the following petition(s):

Item Nos. 288,6;;;)304

If there should be any further questions or if this office can provide additional
information, please contact Jeffrey Long in the Office of Planning at 887-3495.

Prepared by: % W%ﬁ*/’)‘/
Division Chigifyfdggg;;dejj Z{ .16:124pm4;—"”’

PK/JL

MICROFIEMED
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. . David L. Winstead

e Y Secretary

S A 3 MarylandDepaﬂmentof Transportation Srkor . Wil
R State Highway Administration admimssior
Ms. Roslyn Eubanks RE: Battimore County 2 > 27
Baltimore County Office of tem No. =2, ~ 3 W e @

Permits and Deveiopment Management
County Office Building, Room 109
Towson, Maryland 21204

Dear Ms. Eubanks:

We have reviewed the referenced item and we have no objection to approval,
as a field inspection reveals the existing entrance(s) onto MD/U8" 129
are acceptable to the State Highway Administration (SHA) and this development is not
affected by any SHA projects,

Please contact Larry Grediein at 410-545-56086 if you have any questions.
Thank you for the opportunity to review this item.

Very truly yours,
). #IL

/r Rondid Burns, Chief
Engineering Access Permits
Division

LG

My telephone number is

Maryland Relay Service for Impaired Hearing or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.O, Box 717 » Baltimore, MD 21203-0717
Street Address: 707 North Calvert Street « Baltimore, Maryland 21202



BALTIMORE COUNTY, MARYLAND

INTEROFTF'ICE CORRESPONDENCE

T0: Arnold Jablon, Director Date: February 18, 1997
Department of Permits & Development
Management

™
FROM: ,,_&anbert W. Bowling, Chief
“\ Development Plans Review Division

SUBJECT: Zoning Advisory Committee Meeting
for February 10, 1992
Item Nos. 298, 299,@ 305, 307 & 310

The Development Plans Review Division has reviewed the subject
zoning item, and we have no comments.

RWB:HJO:cab

cc: TFile

ZONEAS | MICROFILMED
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Baltimore County County Office Build;
. ounty Office Building
Department of Permits and 111 West Chesapeake Avenue

Development Management Towson, Maryland 21204

Development Processing

@m.

January 22, 1997

Julius W. Lichter, Esquire
Levin & Gann

305 West Chesapeake Avenue
Towson, MD 21204

RE: Drop-Off Petition (ltem #303)
12026-27 Park Heights Avenue
4th Election District

Dear Mr. Lichter:

At the request of the attorney/petitioner, the above referenced petition was
accepted for filing without a final filing review by the staff. Once a detailed review has
bheeg comp|)eted by the staff, those comments will be forwarded to you (hopefully before
the hearing).

As Baltimore County is no longer responsible for posting properties, | have
enclosed the proper forms pertaining to this. There is a form indicating the posting
standards required by Baltimore County, as well as a list of vendors serving the
Baltimore County area. The sign must contain the wording indicated on the “"Zoning
Notice" form and the certificate of posting must be completed by the poster and
returned to Gwendolyn Stephens.

If you have any questions regarding the sign posting, please do not hesitate
to contact Gwendolyn Stephens at 887-3391.

Very truly yours,

LCR /s

W. Carl Richards, Jr.

Zoning Supervisor

Zoning Review
WCR:s¢j

Enclosures

MICROTILMED
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Code afas[iigg aom

Ballimore County

Deparimant of Parmits & Development Management
i Wast Chesapsake Avenug

Towson, Maryland 21204

(413} 887-3351

BALTIMORE COUNTY, MARYLAND
INTER-OFFICE CORRESPONDENCE /’

T0: Larry K. Schmidt DATE: January 31, 1997
Zoning Commissioner

FROM; James H. Thompson - JP

Code Enforcement Supervisor

SUBJECT: TTEM NO.: 303
LEGAT, OWNERS: FEvan M. Shifren, Cindy L. Shifren
CONTRACT PURCHASER: Hi-Caliber Towing, Inc.
CITATION NO,: 93-150 ABCD
LOCATIQN OF VIOLATICN: 12026-28 Park Heights Avenue
4th Elegtion District
DEFENDANTS : Evan M. Shifren
¢indy L. 8hifren

Hi-Caliber Towing, Inc.
12026-28 Park Beights Avenue

Please be advised that the aforementioned petition is the
subject of an active violation case. When the petition is scheduled
for a public hearing, please notify the following person{s):

NAME, ADDRESS

See attached paper.
After the public hearing is held, please send a copy of the
zoning Commissioner's Order to the Code Enforcement Supervisor, so that

the appropriate action may be taken relative to the violation case.

JET/IP/sgh

MICROFILMLED



1.)

2.)

3.)

4.)

5.)

6.)

7.)

8.)

9.)

10.)

11.)

LIST OF PARTIES TO BE NOTIFIED OF HEARING DATE

Citation No. 93-150 ABCD
Mrs. Pat Nathanson

Mr. Carl L. Nathanson, Esquire

12119 Park Heights Avenue

Owings Mills, MD 21117

Mr. Douglas 2inn, President
Worthington-Woodsyde Association
7 Woodsyde Place

Owings Mills, MD 21117

Paula Houck, Executive Assistant
Baltimore County Executive Office
400 Washington Avenue, Towson
M.5. 2MO1A

Councilman 8. Bryan Mcintire

Baltimore County Council

400 Washington Avenue, Towson
M.S. 2201 '

Michael D. Vogelstein, Esdquire
Calvert Professional Bldg.

321 North Calvert Street
Baltimore, Maryland 21202

Mr. Lee Shpritz
3 Hunt Valley Court "7 ﬂtﬂ GOO'D

Owings Mills, MD 21117

Mr. Art Brown
1 Hounds Tooth Court
Owings Mills, MD 21117

Mr. James Seal
11958 Park Heights Avenue
Owings Mills, MD 21117

Ms. Mary Fitchett
12105 Park Heights Avenue
Owings Mills, MD 21117

Mr. Stanton Wingrat
3 Huntfield Court
Owings Mills, MD 21117

Mr. Eugene Reynolds
11962 Park Heights Avenue
Owings Mills, MD 21117

Mw&ﬁf

{continued)

Mrten

HHGRGR SR
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Page 2
List of Parties To be Notifed of Hearing Date
Citation No. 93-15%0 ABCD

12.) Ms. Janet Trott THoRWARD (D6 MDDRESS
ﬂO?%We&gh%s—Avenﬁe“ 8803 GROFES Mice DR

eRimoeMills, MRL21117
OwinGs MiLs  ZM7-4 g6y

13.) Ms. Doris Woodward
11935 Park Heights Avenue
Owings Mills, MD 21117

14.) Mr. Myron Werba
12001 Park Heighis Avenue
Owings Mills, MD 21117

15.) Valleys Planping Council, Inc.
212 Washington Avenue
P.0. Box 5402
Towgon, MD 21285-5402

MICRGHILMID
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Baltimore County Ige"'ek’p rg?f'.“ Pgoc.ff;mg
Depattment of Permits and ounty wilice Sullding

111 West Chesapeake Avenue
Development Management Towson, Maryland 21204

February 13, 1997

Julius W. Lichter, Esq.
Levin & Gann

305 W. Chesapeake Avenue
Towson, Maryland 21204

Dear Mr. Lichter:

Re: CASFE NUMBER: 97-303-5SPH
PETITIONER({S): Hi caliber Towing/Shifren
LOCATION: 12026 Park Heights Avenue

The above matter, previcusly assigned to be hearing on February 25,
1997 has been postponed at the request of Michael D. Vogelstein,
attorney for the protestants.

Please be advised that if the property must be posted giving notice of
the postponement.

Notification of the new hearing date will be forwarded shortly.

Arnol ablon
Director

c¢c: Michael 'D. Vogelstein, Esq.
Evan M. Shifren/Hi-Caliber Towing, Inc.
Carl- and Pat Nathanson
Douglas Zinn/Worthington-Woodsyde Association
Paula Houck/Executive Office
Councilman 8. Bryan Mclntire
Lee Shpritz
Art Brown
James Seal
Mary Fitchett
Stanton Wingrat
Eugene Reynolds
Janet Trott
Doris Woodward
Myron Werba TR AT i
Valleys Planning Council htM:“LL LML)

on Recycled Paper
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o



® o

Baltimore County c Office Build:
~ . ounty Office Building
Department of Permits and 111 West Chesapeake Avenue

Development Management Towson, Maryland 21204

Development Processing

February 12, 1997

Michael D. Vogelstein, Esquire
201 North Charles Street
Suite 801

Baltimore, MD 21201

RE: Drop-Off Petition (ltem 303)
Case #97-303-SPH
12026-27 Park Heights Avenue
4th Election District

Dear Mr. Vogelstein:

. Reference is made to your letter of February 7, 1997 requesting (1)
dismissal of the above referenced special hearing accepted for filing by this office on
Janugry 21, 1997 on the basis of res judicata or (2) postponement so that you could
attend.

You have requested that this office dismiss the special hearing application
pursuant to Judge Fader's December 28, 1995 denial in Circuit Court case #V93-442-
SPH. This office provides infrinsic support to the zoning commissioner (hearing
officer) and Board of Appeals regarding the acceptance and completion of zoning
cases. We are the purveyors, but not the deciders. The appropriate place to motion
for a dismissal based on a prior judgment would be before the zoning commissioner.
The only moratorium in the Balli i e ions regarding the
acceptance of zoning petitions (after denial} is as follows (emphasis added):

"500.12 -- If a zoning reclassification or special exception
petition has been denied, the zoning commissioner

may not accept for filing any other zoning reclassification
or special exception petition with respect to the same
property or any part of that property until at least
eighteen months have passed from the date of the
final order relating to the previous petition, whether
that order is issued by the zoning commissioner or
deputy zoning commissioner, by the Board of Appeals,
or by a court of competent jurisdiction considering the
Rletition on ap;‘J'eal. [B.C.Z.R., 1955; Bill No. 144, 1959;
o 20 187 MISROHLIED

v
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Michael D. Vogelstein, Esquire
February 12, 1997
Page 2

Accordingly we could not refuse the above referenced special hearing
application since it is not a reclassification or special exception petition.

| have forwarded your request for a postponement to Gwendolyn Stephens
in this office and she will contact you regarding the docket calendar.

| trust that the information set forth in this letter is sufficiently detailed and
responsive to the request. If you need further information or have any questions,
please do not hesitate io contact me at (410) 887-3391.

Very truly yours,

W. Carl Richards, Jr. z

Zoning Supervisor
Zoning Review

WCR:s¢j
¢: Donald T. Rascoe

wendolyn G. Stephens
Julius W. Lichter, Esquire

MICROFLMED
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Baltimore County
x*xx % | Department of Permits and

%*

YL

Development Processing
County Office Building

111 West Chesapeake Avenue
Development Management Towson, Maryland 21204

D

March 14, 1997

Julius W. Lichter, Esquire
Levin & Gann, P.A.

305 West Chesapeake Avenue
Towson, MD 21204

RE: Drop-Off Petition Review (ltem #303)
12026-28 Park Heights Avenue
4th Election District

Dear Mr. Lichter:

At the request of the attorney/petitioner, the above referenced petition was
accepted for filing without a final filing review by the staff. The plan was accepted with
the understanding that all zoning issues/filing requirements would be addressed. A
subsequent review by the staff has revealed unaddressed zoning issues and/or
incomplete information. The foilowing comments are advisory and do not necessarily
identify all details and inherent technical zoning requirements necessary for a complete
application. As with all petitions/plans filed in this office, it is the final responsibility of
the petitioner to make a proper application, address any zoning conflicts and, if
‘hecessary, to file revised petition materials. All revisions (including those required by
the hearing officer) must be accompanied by a check made out to Baltimore County,
Maryland for the $100.00 revision fee.

1. Since a portion of the 1 story frame garage shows as being 3 feet, 7 inches
across this property line:
(a) ;he adjoining property owner's signature must be on this special hearing
orm. _
(b) a variance for a zero foot setback or a special hearing by the adjoining
property owner must be filed
(c) the adjoining property description must be submitted.

2. Special hearing at Board 6f Appeals case no. 93-442-SPH is not for this
property.

3.  Add area (square footage) of existing dwelling use and of the office use. Add
number of bays in the garage.

MCRCHLIAED

O:} Printed with Soybeaan Ink
% on Aecycied Paper



® ®

Julius W. Lichter, Esquire
March 14, 1997
Page 2

4. Label any outside storage of damaged-disabled vehicles. If none, state so.
5. Show traffic flow, i.e. === and width of entrance and travelways.

6. Add any signs (attached or free-standing) with dimensions, elevations, and
setback to the street right-of-way. If none, state so.

7. If not in floodpiain, add this note on the plan.
8. Label and dimension parking spaces.

9, Contact Avery Harden, Developers Engineering Section, 887-3751, about
any required landscaping, plus that order in zoning case no. 85-167-SPH.

10. Add note "any illumination will not reflect into residential lots or public streets".
if none, state so.

11.  Need printed or typed name of person signing for contract purchaser on the
petition form,

if you need further information or have any questions, please do not hesitate
to contact me at 887-3391.

Very truly yours
Joth Su|!|van Jr,
Planner |l
Zoning Review
JJS:scj
Enclosure (receipt)

c:. Zoning Commissioner

Pyjame
Mnl\ [{\ '[D



Suite 112, Courthouse

Baltimore County .
7oning Commissioner 400 Washington Avenue
& ; X Towson, Maryland 21204
Office of Planning and Zoning (410) 887-4386
May 7, 1997 .

Julius Lichter, Esquire

Levin and Gann RS e
305 W. Chesapeake Avenue, Suite 113 }q)ﬂﬂ R
Towson, Maryland 21204 "“““**~«-_hm_“_m-*h

RE: PETITION FOR SPECIAL HEARING
Contract Purchaser: Hi Caliber Towing
Legal Owner: Evan Shifren
Case No. 97-303-8PH

Dear Mr. Lichter:

Pursuant to our telephone conversation, this date, concerning the
above-captioned matter, this letter is to confirm that this case will be
heard on Thursday, May 22, 1397 at 9:00 A.M., in Room 106 of the County

Office Building.

Furthermore, as was agreed to during our conversation on this
subject, it is understood that you have notified all parties to the case of
the rescheduled time for the hearing and have changed the Posting Sign on
the property to reflect the new date and time.

Should you have any gquestions concerning this matter, please do

not hesitate to call me.
Very truly yours,
72, MM‘

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES : mmn for Baltimore County

cc: Gwendolyn Stephens, Docket Clerk, PDM
People's Counsel

Mg pogen
MICROTLED
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IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

*  (Case No.: 97-303-SPH

* L] * ® * ] * * * * * * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

M;r. Bruce Anoff
3207 Walnut Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, comrespondence, policies, directives, records, and any other non-
privileged information in his custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

. Lichter
Gann, P.A.
Chesapeake Avenue
Suite 113

Towson, Maryland 21204
(410) 321-0600

VICROGLNED



IN RE: Petition for Special Hearing *  BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

*  Case No.: 97-303-SPH

* * * * * w® * * L * * * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command her to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Ms. Mary Fitchett
12105 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with her to the Hearing any and all
documents, plans, files, comespondence, policies, directives, records, and any other non-
privileged information in her custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

& Gann, P.A.
est Chesapeake Avenue
=113

Towson, Maryland 21204
(410) 321-0600

VICROMILAED



IN RE: Petition for Special Hearing * BEFORE THE
Evan M, Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner *  QOF
*  BALTIMORE COUNTY
*  Case No,: 97-303-SPH
Eg * * % * * * L] * * * F w*

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Wayne Fox
Road #1 Box 702
Brodebecks, Pennsylvania 17329

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, conespondence, policies, directives, records, and any other non-
privileged information in his custody, poessession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

305 West Chesapeake Avenue
Suite 113

Towson, Maryland 21204
(410) 321-0600

MICROMLMED



IN RE: Petition for Special Heaing  * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

* Case No.: 97-303-SPH

f * * * & * * * * * & * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thuisday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Donald German
12111 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
privileged information in his custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner,
r
\

Juliws W. Lichter

Levin, & Gann, P.A.
30;&6‘“ Chesapeake Avenue
Suite ¥13

Towson, Maryland 21204
(410) 321-0600

!
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IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

*  Case No.: 97-303-SPH

* * * * * ® * * * * * x *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Bob Klein
12008 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
privileged information in his custody, possession or contrel concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-

referenced Petitioner.
W Llchter
& Gann, P.A.
308 West Chesapeake Avenue

Suite 113
Towson, Maryland 21204
(410) 321-0600

MICROTILMTD)



IN RE: Petition for Special Heaing * BEFORE THE
Evan M, Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF
*  BALTIMORE COUNTY
*  Case No.: 97-303-SPH
* * * &% % * X * ® * *® * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command her to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
am, in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mrs. Linda Klein
12008 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with her to the Hearing any and all
documents, plans, files, comespondence, policies, directives, records, and any other non-
privileged information in her custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner, O
’

s W. Lichter
& Gann, P.A.

est Chesapeake Avenue
ey 13

Towson, Maryland 21204
(410) 321-0600




IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * QOF

*  BALTIMORE COUNTY

*  Case No.: 97-303-SPH

* ® * * % * * L] Ed * ] * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command her to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
am. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mrs, Kraus
12133 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with her to the Hearing any and all
documents, plans, files, commespondence, policies, directives, records, and any other non-
privileged information in her custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

Towson, Maryland 21204
(410) 321-0600

(-.gi;_n]"w,ﬂ:?'ig pf!"[\:
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IN RE: Petition for Special Hearing *  BEFORE THE
Evan M. Shifven and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

%  (Case No.: 97-303-SPH

® * ® * * * ® * * * % * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Stanley Rochkind

N.B.S, Inc.

5616 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
privileged information in his custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned atydmeys for the above-
referenced Petitioner.

ToWson, Maryland 21204
(410) 321-0600
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IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

*  Case No.: 97-303-SPH

& & * * * * * * ¥ * ] * &

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Kelly Rothen
12153 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
privileged information in his custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

& Gann, P.A,

¥est Chesapeake Avenue
Suite 113

Towson, Maryland 21204
(410) 321-0600



IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner *  OF

*  BALTIMORE COUNTY

* Case No.: 97-303-SPH

* ® *® ® * % * * L] * ® g *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Reom 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Charles Runkles

N.B.S,, Inc

5616 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
privileged information in his custody, possession or contiol concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

y & Gann, P.A.
est Chesapeake Avenue
SuiteM 13

Towson, Maryland 21204
(410) 321-0600



IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

*  Case No.: 97-303-SPH

* * ® ® * * % & ® ] ¥ *® *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204.

Mr. Michael Stein
12412 Knoll Crest Drive
Reisterstown, Maryland 21136

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, conespondence, policies, directives, records, and any other non-
privileged information in his custody, possession or contrel concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

Suite 113
Towson, Maryland 21204
(410) 321-0600
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IN RE: Petition for Special Hearing  * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner *  OF

*  BALTIMORE COUNTY

%  Case No.: 97-303-SPH

% * * * * * * * % ] * * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command her to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mrs. Jody Stein
12412 Knoll Crest Drive
Reisterstown, Maryland 21136

The witness should also be directed to bring with her to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
miivileged information in her custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

Suvite 113
Towson, Maryland 21204
(410) 321-0600
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IN RE: Petition for Special Hearing *  BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inec. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

*  Case No.: 97-303-SPH

® * ® & * * * #® * & % ¥* *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr, Michael Sturm
12137 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
privileged information in his custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

Suite 113
Towson, Maryland 21204
(410) 321-0600
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IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

%  Case No.: 97-303-SPH

% ® * % % & * # L] * * * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command her to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Ms. Judy Sturm
12145 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with her to the Hearing any and all
documents, plans, files, corespondence, policies, directives, records, and any other non-
privileged information in her custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

est Chesapeake Avenue
/113

Towson, Maryland 21204
(410) 321-0600



IN RE: Petition for Special Heasing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner *  OF

*  BALTIMORE COUNTY

*  (Case No.: 97-303-SPH

® ¥ * & ® & ¥ & ® * L] W ¥

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204;

Mr. Gaetano T. Tumminello

Maryland Department of the Environment
Waste Management Administration

Oil Contro! Program

2500 Broening Highway

Baltimore, Maryland 21224

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, correspondence, policies, directives, records, and any other non-
privileged information in his custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County
This subpoena request is made on behaif of the undersigned attorneys for the above-
referenced Petitioner,

& Gann, P.A.
est Chesapeake Avenue
Suite 113

Towson, Maryland 21204
(410) 321-0600
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IN RE: Petition for Special Hearing * BEFORE THE
Evan M. Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner *  OF

*  BALTIMORE COUNTY

*  (Case No.: 97-303-SPH

* * & * * * % * * B * * *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
a.m. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Roland Whitcomb
12516 Park Heights Avenue
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, cormespondence, policies, directives, records, and any other non-
privileged information in his custody, possession or control concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attorneys for the above-
referenced Petitioner.

3053West Chesapeake Avenue
Suite 113

Towson, Maryland 21204
(410) 321-0600
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IN RE: Petition for Special Hearing * BEFORE THE
Evan M, Shifren and
Hi-Caliber Towing, Inc. *  ZONING COMMISSIONER
Petitioner * OF

*  BALTIMORE COUNTY

*  Case No.: 97-303-SPH

* % ® * L] ® * * ® * * L] *

REQUEST FOR SUBPOENA DUCES TECUM

Pursuant to Section 26-206(e) of the Baltimore County Code, please issue a subpoena
duces tecum for the following named witness and command him to appear at the Hearing on
the Petition for Special Hearing of Evan M. Shifren and Hi-Caliber Towing, Inc. scheduled
before the Zoning Commissioner of Baltimore County on Thursday, May 22, 1997 at 9:00
am. in Room 106 of the County Office Building, 111 West Chesapeake Avenue, Towson,
Maryland 21204:

Mr. Jeff Zukerberg
5 Hunt Meadow Court
Owings Mills, Maryland 21117

The witness should also be directed to bring with him to the Hearing any and all
documents, plans, files, corespondence, policies, directives, records, and any other non-
privileged information in his custody, possession or contrel concerning the subject property.

Zoning Commissioner of Baltimore County

This subpoena request is made on behalf of the undersigned attomeys for the above-
referenced Petitioner,

Suite 113
Towson, Maryland 21204
(410) 321-0600
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Suite 112, Courthouse

imore Count
galtfmog nty 400 Washington Avenue
oning L ommissioner Towson, Maryland 21204

Office of Planning and Zoning (410) 887-4386

June 3, 1997

Julius Lichter, Esquire

Levin and Gann

305 W. Chesapeake Avenue, Suite 113
Towson, Maryland 21204

Michael D. Vogelstein, Esquire
201 N. Charles BStreet, Suite 801
Baltimore, Maryland 21201

RE: PETITION FOR SPECIAL HEARING
Contract Purchaser: Hi Caliber Towing
Legal Owner: Evan Shifren
Property 12026-28 Park Heights Avenue
Case No. 97-303-8PH

Dear Counsel:

Pursuant to the ruling made in open hearing regarding the above mat-
ter, kindly be advised that this case has been continued from its scheduled
hearing date of May 22, 1997. The case has been reset to Wednesday, August
6, 1997 at 9:00 A.M. I fully anticipate that the new Zoning Commissioner's
Hearing Room, Room 407, located on the 4th floor of the County Courts
Building (401 Bosley Avenue) will be completed by that time. Thus, a
hearing will be conducted in that room. If unexpected delays necessitate
that the hearing be held elsewhere, same will be conducted in Room 118 of
the 01ld Court House.

Also, as discussed after the abbreviated hearing on May 22, 1997,
counsel will be afforded the opportunity to submit pre-trial memorandum. I
suspect that those memorandum may discuss the impact of the Order issued by
Joehn F. Fader, III, Judge of the Circuit Court for Baltimore County on
December 28, 1995 in case No. 93-442-SPH. Any memoranda which counsel wish
to submit should be offered on or hefore the close of business on Friday,
July 11, 1997,

Please do not hesitate to contact me should you have any questions
regarding the above.

Very truly yours,
S A

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES :mmn for Baltimore County

c: Protestants on Sign-in Sheet and letters received
in opposition as of May 28, 1997.

MICROFILMED

T@ Prinled wath Soybean Ink
Nt kg on leeveled Papar



imore ¢
]BaltalIItOr ?O}Hgy i d County Office Building
cparimeni ol Fermits an 111 West Chesapeake Avenue

Development Management Towson, Maryland 21204

Development Processing

September 17, 1997

Michael D. Vogelstein, Esquire
201 N. Charles Street, Suite 801
Baltimore, MD 21201

RE: Petition for Special
Hearing
W/S Park Heights Ave.,
1650' +/- S of c/1 Walnut
Avenue
(12026-28 Park Heights
Avenue)
4th Election District
3rd Councilmanic District
Evan M. Shifren - Legal

Owner
Lessee: Hi-Caliber Towing,
Inc. - Petitioners

Case No. 97-303-SPH
Dear Mr. Vogelstein:

Please be advised that an appeal of the above-referenced case was
filed in this office on September 10, 1997 by Mr. Evan Shifren. All
materials relative to the case have been forwarded to the Baltimore County
Board of Appeals (Board).

If you have any qguestions concerning this matter, please do not

hesitate to call 410-887-3180.

ARNOLD JABLON
Director

AJ:rye

2: People's Counsel
MICROFILMED
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APPFAL
Petition for Special Hearing
W/S Park Heights Ave., 1650' +/- S of ¢/l Walnut Avenue
{12026-28 Park Heights Avenue)
4th Election District - 3rd Councilmanic District
Evan M. Shifrea - Legal Owner

Lessee; Hi-Caliber Towing, Inc. - Petitioners
Case No. 97-303-SPH

Petition for Special Hearing

Description of Property

Certificate of Posting

Certificate of Publication

Entry of Appearance of People's Counsel

Zoning Advisory Committee Comments

Petitioners and Protestants Sign-In Sheets

Two Letters in Support of the Petitioner
Twenty-eight Letters in Opposition of the Petitioner

Btate of Maryland Department of the Environment Tank
Removal/Abandonment Notice dated July 19, 1994

State of Maryland Department of the Environment Tank
Removal/BAbandonment Notice dated March 15, 1996

Letter from Richard A. Carey, Administrator, Comptroller of the
Treasury, Motor Fuel Tax Unit to Jeffrey N. Perlow dated March 4, 1996

Memorandum from Carol Suares, Revenue Administrator-Legal Unit,
Comptroller of the Treasury, to Jeffrey Perlow, Code Enforcement
Inspector dated March 26, 1996

Letter from W. Carl Richards, Jr., Zoning Supervisor, to Michael D.
Vogelstein, Esquire dated February 12, 1997

Letter from John J. Sullivan, Jr., Zoning Review, to Julius W. Lichter,
Esquire dated March 14, 1997

Pre-Trial Memorandum dated July 11, 1997
Motion to Dismiss Petition for Special Hearing dated July 11, 1987

Letter from Julius W. Lichter, Esquire to Lawrence K. Schmidt, Zoning
Commissioner dated July 17, 1997

Motion to Strike Amendment dated July 24, 1997
Zoning Commissiloner's Order dated August 12, 1997 {Dismissed)
Notice of Appeal received on September 10, 1997 from Evan Shifren

ci Julius W. Lichter, Esquire, Levin and Gann, 305 W. Chesapeake
Avenue, Suite 113, Towson, MD 21204
Michael D, Vogelstein, Esquire, 201 N. Charles Street, Suite 801,
Baltimore, MD 21201
Mr. Evan M. Shifren, 14u26~28 Park Heights Avenue, Owings Mills,
Maryland 21117
People's Counsel of Baltimore County, M.S. 2010
Lawrence Schmidt, Zoning Commissioner
Arnold Jablon, Director of PhHM

MICROFILMED




petition For Special Hearing
W/8 Park Heigh

ve., 1650' +/~ 8 of c/1 Walnu

(19026~28 Park Heights Avenue)
4th Election District -

‘venue

3rd Councilmanic District
Evan M. Shifren - Legal Owner

Lessee: Hi-Caliber Towing, Inc. - Petitioners

V/E;scription of Property

veertificate of Posting

Case No. 97-303~8PH

V/S;;iticn for Special Hearing

V/E;rtificate of Publication

Vﬁgtry of Appearance of People's Counsel
Uﬁgning Advisory Committee Comments
b/gglitioners and Protestants Sign-In Sheets

/' two Letters in Support of the Petitioner

VE;;nty~eight f,etters in Opposition of the Petiltioner

b/§E;te of Maryland Department of the Enviromment Tank
Removal/Abandonment Notice dated July 19, 1994

u/ﬁgéte of Maryland Department of the Environment Tank
Removal/Abandonment Notice dated March 15, 1996

‘/,,rf’

L

etter from Julius W. Lichter,

Fsquire to Lawrence E. Schmidt, Zoning
Commissioner dated July 17, 1997

TLetter Ffrom Richard A. Carey,
Treasury, Motor Fuel Tax Unit to Je

“/ﬁ;;orandum from Carol Suares,

etter from W. Carl Richards, Jr., Zoning Supervisor,
Vogelstein, Esquire dated February 12, 1997

pre-Trial Memorandum dated July 11, 1997

v/ﬁ;;ion to Dismiss Petition for gpecial Hearing dated July 11, 1997

Motion to Strike Amendment dated July 24, 1897

U/%oning Commissioner's Order dated August 12, 1997 (Dismissed)

V/;;tice of Appeal received on September 10, 1997 from Fvan Shifren

(934

AuenueT-S&&ta—4&3T-$9w&enT—MB~—&;404-

Michael D. Vogelstein, Egquire, 20

Raltimore, MR 21201

3 ur. gvan M. shifren, 14U26-28 Par

Maryland 21117

people's Counsel of Baltimore County, M.S. 2010
Lawrence Schmidt, Zoning Commissioner

Arnold Jablion, Director of PDM

Alexandra McMahan
valleys Planning Council
212 Washington Avenue
Towson, MD 21285

Pat and Carl L. Nathanson
12119 Park Heightes Avenue
owings Mills, MD 21117

Nancy R. and Jameas F. S8eal, Jr.,
11958 Park Helighte Avenue
Owings Mills, MD 21117

Dick and Gayle Newman

7 Carclyn Court
Owingas Mille, MD 21117

Loretta and Eugene Reynolds |
11962 Park Beights Avenue !
Oowings Mille, MD 21117 |

Marilyn and David Larach
3005 Susanne Court
Owings gil%a,lﬂn 21117

k Heights Avenue, Owings Mills,
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Administrator, Comptroller of the
ffrey N. Perlow dated March 4, 1996

Revenue Administrator-Legal Unit,
Comptroller of the Treasury, to Jeffrey Perlow,

Code Enforcement
Inspector dated March 26, 1996

to Michael D.

b/ﬂgfter from John J. Sullivan, Jr., Zoning Review, to Julius W. Lichter,
Esquire dated March 14, 1997
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1 N. Charles Street, Suite 801,
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9/29/97

To: Carl Nathenson FAX 410~752-3050

From: Kathi Bianco /County Board of Appeals

Re: Case No. 97-303-SPH /Hi-Caliber Towing

Attached is the letter of appeal filed by Mr. Shifren in the
subject case.

I had overlooked this when going through the file, since it's
attached to a copy of the receipt for the appeal fee paid by Mr.
Sshifren at the time of filing.

Should you have any questions, please call me (410-887-3180).

. : K//‘ @/ﬁ/‘/w&
Kathi B';‘anq%;‘ ."_ . L
o
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Case No. 97-303-SPH SPH ~Approval of existence of valid nonconforming
fuel service station with accessory vehicle
repairs.

8/12/97 -Z.C.'s Order in which Petition for Special
Hearing was DISMISSED; Motion to Dismiss was
GRANTED.

12/29/97 -Notlce of Assignment for hearing scheduled for Wednesday,
May 6, 1998 at 10:00 a.m. sent to following:

Evan Shifren /Legal Owner

Julius W. Lichter, Esquire

Michael D. Vogelstein, Esquire

Alexandra McMahan /Valleys Planning Council
Dick and Gayle Newman

Marilyn and David Larach

Carl and Pat Nathanson

Loretta and Eugene Reynolds

Nancy and James Seal, Jr.

People's Counsel for Baltimore County
Pat Keller, Director /Planning

Lawrence E. Schmidt /Z.C.

Arnold Jablon, Director /PDM

James H. Thompson, Code Enforcement /PDM
Virginia W. Barnhart, County Attorney

4/21/98 -Motion to Dismiss Appeal filed by Michael D. Vogelstein, Esquire, on
behalf of Protestants.

5/06/98 -Hearing before the Board; Board received argument on Protestants'
Motion to Dismiss Appeal from Counsel for Protestants (Vogelstein) and
from Petitioner (Shifren). Publicly deliberated immediately thereafter;
Board granted Motion to Dismiss by unanimous vote; Order to be issued;
appellate period to run from date of written order. (K.F.C.)



COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

MINUTES OF DELIBERATION

IN THE MATTER OF: Evan M. Shifren (Hi-Caliber Towing, Inc.)

- Petitioner Case No. 97-303-SPH

DATE : Wednesday, May 6, 1598
BOARD /PANEL : Kristine K. Howanskl, Chairman {KKH)
Donna M. Felling {DMF)
Charles L. Marks (CLM)
SECRETARY : Kathleen C. Blanco
Administrator

PURPOSE: To deliberate Case No. 97-303-SPH /Evan M. Shifren /Hi-

KKH:

CLM:

Caliber Towing, Inc.; argument received this date on
Protestants' pre-hearing Motion to Dismiss; Petitioner
appeared pro se; Protestants were represented by Michael
D. Vogelstein, Esquire.

We are now ready to deliberate Case No. 97-303-SPH in the
matter of Evan M. Shifren and Hi-Caliber Towing, Inc. on the
Protestants' Motion to Dismiss. Mr. Marks?

These types of cases are always very difficult for the Board
to both hear and decide. We are not unmindful of the fact
that people's lives rely upon the decision of the Board, and
the Zoning Commissioner, and the various courts of Maryland.

One of the first principles students learn in law school is
that of res judicata; if you have a situation in which the
same parties are present; the same issues decided; and even
issues that could have been litigated but were not, you are
estopped from proceeding in a further hearing.

I've read carefully the Motion to Dismiss. I've listened to
the Appellant's request before the Board, and I have to remind
myself of cases that went up to the Court of Appeals and the
Court of Special Appeals -~ This Board, as are all zoning
authorities, 1s required to follow the law. While we may not
like the law, it is the law unless it 1s changed by a court
decision.

In Shiflett decided in 1992 -- while that case is not recited
in the Motion to Dismiss, I read and re-read it last week --
involves the same elements as this case -- collateral estoppel
and res judicata in general. If a proceeding between parties
involves the same cause of action as previous proceeding
between the same parties, the principle of res judicata
applies in all matters litigated. If the proceeding does not
involve the same cause of action, the principle of collateral
estopped applies, and only those 1ssues not litigated are
permitted.

A A \ e
MICRETLMED
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Case No. 97-303-SPH Evan M. Shifren /
Hi-Caliber Towing, Inc. /Minutes of Deliberation

DMF':

KKH:

In deference to the Petitioner, I have read and re-read the
Motlon to Dismiss on at least three occasions and listened to
the arquments presented today.

If there ever was an issue that is res judicata and principle
of collateral estoppel applies, it 1is this case. Had
opportunity before the Zoning Commissioner and Circuilt Court
and in all instances has lost this particular appeal. I
didn't see anything new or different in the parties, the
issues, or the law which applies to this case. There must be
some sort of finality in these types of situations.

Everyone is entitled to day in court but while Petitioner has
attempted to enter new evidence today, we have not been able
to take it. This evidence is but one facet of that case.
There was diliscontinuance for 3 to 4 year period, and, under
the requlations, that constitutes the end of the nonconforming
use.

That may be discomforting and I have commiseration for the
Petitioner, but the law is clearly the law. Would be contrary
to existing facts and applicable law.

Again, having given due consideration to the Motion, the
hearing today, and the law and facts, I would have to rule
that the Motion to Dismiss should be granted.

Thank you, Mr. Marks. Ms. Felling?

We as a Board have concern in making these kinds of decisions
that cause difficulty for individuals before us and in
particular as it relates to a livelihood. I am not an
attorney, although I have had an opportunity to look over the
information today and listened to the information presented.

Through my understanding of res judicata principle, I would
have to agree that the concepts of that particular principle
apply here today in that the parties are the same, and that
the claim presented in this action is the same as the one
determined in previously -- there is a final decision on the
merits that already exists.

I would have to agree that this Motion to Dismiss should be
granted.

Thank you, Ms. Felling.

I too have ultimately come to the same conclusion, I
certainly am familiar with the doctrine of res judicata. Mr.
Vogelstein put together a very good argument -- like my other

Board members, I strained to hear something that might permit

2
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Case No. 97-303-SPH Evan M. Shifren /
Hi-Caliber Towing, Inc. /Minutes of Deliberation

us to hear this matter, and in fairness to Mr. Shifren, this
Board is one of very limited jurisdiction in general. We are
only able to hear cases properly before us.

This case is one in which all courts would have the same
restrictions. 1In a gituation like this, all courts are not
permitted to hear a case a second time. Here as well I think
I would agree with Mr. Marks that, if it had not gone beyond
the Board of Appeals to the Circuit Court, I believe res
iudicata would have applied (because we did have the kind of
hearing contemplated under the doctrine).

More significant is that this case did not stop at the Board
but went on to the Circuit Court level. Taking the evidence
most favorable to Mr. Shifren, he was in receipt of newly
discovered evidence in 1994 - 5 days after the Board rendered
its decision. After that time, the record indicates that Hi-
Caliber Towing, Inc,, timely filed for review and filed a
motion to stay and referenced the newly discovered evidence,
so the Circuit Court was apprised of the situation.
Ultimately denied the Motion to Stay in February and affirmed
the Board of Appeals February 28, 1995, a little over one year
after the alleged newly discovered evidence was in hand.

The only way that I could see that the issue would survive
would be had Mr. Shifren then taken an appeal to the Court of
Special Appeals, and preserved the argument. Once the case
ended at that Circuit Court level, and no appeal was taken to
the Court of Special Appeals or the Court of Appeals, the case
is pronounced dead. Basically, it's done. And on that basis,
I have to, somewhat reluctantly, conclude that we don't have
the ability to hear something else.

I say reluctantly because we cannot tamper with it even if
that prior decision was wrong. It's now been pronounced over
with. A decision is reached and you move on. There is value
in having a decision made and the parties moving on. A
decision was made., No one tock an appeal from that, and the
matter was over.,

I just do not see that this Board has the ability -- we all
appear to be in agreement that res judicata does apply in this
instance. As Mr. Marks observed, not only does it apply, but
it is the exact same parties, the exact same claim. Final
judgement on the merits was made at the Circuit Court level.

You're not presented with any of the difficult guestions you
might find under res judicata or collateral estoppel where
parties might differ -- was it really final decision because
it was an administrative agency, etc. This is absolutely a
black and white case.

3 TR
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Case No. 97-303~8PH Evan M. Shifren /
Hi-Caliber Towing, Inc. /Minutes of Deliberation

A written opinion will be issued granting the Motion to
Dismiss, and any person feeling aggrieved from this decision
will have 30 days from the date of that written opinion from
which to file an appeal. Today is not that date unless we get
the written opinion out on this date.

And there may be other courts that can provide the relief that
Mr. Shifren 1s seeking, but we are not that body.

Since we are unanimous, I guess we do not need to further
deliberate the issue.

hhkhkhhkhhhkhkhkhrdhhhhhhhhbbhbbbbidid

These minutes indicate public deliberation in Case No. 97-303-SPH
was held this date and a final decision reached by the Board in
which the Motion to Dismiss was granted.

Respectfully submitted,

O?(mwd’-w

Kathleen C. Bianco

MICROFLME
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BALTIMORE COUNTY, MARYLAND

Inter-0ffice Correspondence

TO: Arnold Jablon, Director DATE: April 29, 1998
Permits & Development Management
[

FROM: Kathleen C. Blang¢o
County Board of ‘App@als

SUBJECT: Case No. 977663—5PH /Evan M. Shifren /Hi-Caliber Towing

Attached for your information is a copy of a letter received
by FAX this date from Petitioner, Evan Shifren, in the subject
matter. Mr. Shifren's letter responds to your memorandum of April
14, 1998 and the subpoena referenced therein.

As indicated below, I've also provided a copy of this letter
to those individuals listed on your April 14th memo.

cc: Evan M. Shifren
Michael D. Vogelstein, Esquire
People's Counsel for Baltimore County
Lawrence E. Schmidt, Zoning Commissioner
Derek Propalis /Code Enforcement Officer
Jeffrey Perlow /Code Enforcement Officer

MICROFILILD
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'CIRCUIT COURT FOR BALTIMORE COUNTY
’ - "SUZANNE MENSH,CLERK . - .
'COUNTY GOURTS BUILDING
401 BOSLEY AVENUE
P.O.BOX 6754 | .
TOWSON, MARYLAND 21285-6754 . p
E/M?:Q- COUN?\(J—/ MO, o Case Number (D.8=C = V£ 00217
‘ p<)0'wil () Criminal
Vs, | .y : -9k -
Sclbfusa, Svns MiLe ¢ " h ¢ ?) ) .
: o Ox195
Colr  ClPA) . Cla ,/J}/ { &)
SUBPOENA

STATE OF MARYLAND, BALTIMORE COUNTY TO WIT:

TO: {Name, Address, County)

AROLO ij"ﬁﬁ’éo/u (W) (D TeecTioe of P‘oﬂ)
[/ Ch % oppenne teci ORM 1] COHTT Obtice Beictsimb-

Ba Lo, cowmor . M@y lpndd ALY

YOU ARE HEREBY COMMANDED TO: { &kPersonally appear; { “YFroduce documents and or objects only
ersonally appear and produce documents or objacts;

S
a_too WAslkiavTorn Ade. Tovwton MO . 21709  Loor 98
S € .

{Place where attendance is requirad)

B ¥ o -IL . ( v o ) ‘
ZAS QMP@__TX‘F(?[Q oo T vse

on_Mwﬁ?Ahe_Q@dayof Mﬂ}/ , 19 78 £0 008 m)p.m.

YOU ARE COMMANDED TO produce the following documents or objects: .
ALL RecorrS PeRT# ~ielb 76 ;720 m@ e feicbrs AUe, owvinés #I/S u
Z 0A) )G ESSOCS ( Zomine Comndiion ¢ Coples 2 ey 1 k,uu{,/’,':sén &l =y
Subpoena requested by ( ] Plaintiff; (Vﬁefendant; and any questions should be referred to: ({,//U)S’ 33-2%%G

e Eipans miles clotness  LA0RE Ak f/e’e‘om:f AUC Jujnbs m IS #C

{Name of Parly or Attorney, Address and Phona Number) 4 L T, L1177
Date lssued MAR 235 1993 "/ S e

NOTICE: ;
(1) YOU ARE LIABLE TO BODY ATTACHMENT AND FINE FOR FAILURE TO OBEY THIS SUBHM -
(2) This subpoena shall remain in effect until you are granted leave to depart by the Court or by an officer acling
on behalf of the Court. .
(3} I this subpoena is for attendance at a deposition and the party served is an organization, notice is hereby
given that the organization must designate a person to testify pursuant to Rule 2-412(d)

SHERIFF'S RETURN ‘

{ }——-Serve& and copy delivered on date indicated below.
{ J—Unserved, by reason of - i

Date: Fee: §

Original and one copy needed for each witness SHERIFF
MICROFILMED



leCUtt-COUl’I for Vv e @@pﬂ’/l WU\/\B Case N ) G5-0005 5
2y ﬁﬁ (Dm/\b/\ H (; //wafN/ff/ﬂ/z»z [ M GLLs f/ Q
— Vs, ,' - Z{(_Z/MX ﬂ%/////’¢{/

Name

Jueet Aadrery Agt Stpwat Aaginsy Apt ¥

. O A A /UZMWML//%///#B 2HLL Yt 35 2

ey Srate S8 Coae ;‘uu Yeieon State 2.0 Coge Ares Yeiennone
Plaintitt -aae Deatendant Code

AFFIDAVIT OF SERVICE

(Private Process)
(Com Aar 55§

I ccnmyl 17\<.d Q/Igfxzr at /)/ S F
Name of peisor. sar i One
on 9

24 LAY MJ/ K Mo pden). i

Streer Adpfess State

Lol ot ?.J/‘&/

Namn ot person served

o Cods

which were previousty filed wath this Court. Attached 1s a copy of any summons ("process”)
1ssued by the Court, the onginal of which I served upon the person served. [ certify that [ am over

eighteen (18) years of age and [ am not the Plainuff or the Defendant,

I SOLEMNLY AFFIRM under the penalties of perjury that the contents of the foregoing paper are
(rue to the test ot my know fed re information. and beliet,

5//27/5//{ Mj/ﬂ/

Dath arvr isgnatuial
il ?Ta%cw I CArcany

Name of Server Lpnintad of (yDe ]

L7 DS [_AAE ol ) 2L

Streat Adoress Slale Zip Cade of Server
(Yoo 35K ‘157f iy
Area Code Telephone Numoer of Server
% J
CHY 9.
>7U7;/rlv 0 '{VMBS
o Wvag L : ~
AT Alingg MICROTILME

Dom.Rei. 55 {2/36}
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CIRCUIT COURT FOR BALTIMORE COUNTY

SUZANNE MENSH, CLERK
COUNTY COURTS BUILDING
401 BOSLEY AVENUE
P.O. BOX 6754
TOWSON, MARYLAND 21285-6754

\gﬁ@ CZM/TE/ /ﬂfg Case Number le ""C'"? g 00027‘?5

(3 Civil { ) Criminal

CViy , -

Lo U M ALES

He — CALIRe € Ao, /M8, SUBPOENA
STATE OF MARYLAND, BALTIMORE COUNTY TO WIT:

TO:  (Name, Address, County) /,,«/()4/3/74 (LA
J mxzes H/}M Me/CSL/’— Belsanl eéﬂ%#’ﬂﬂq-@’é’“&g—
: - o Noampsresd  MmD.

f, YO ARE HEREBY COMMANDED TQO:( ) Personally appear; ( ) Produce documents and or gbjects only
ﬁ@! Personally appear and produce dog /Jments or objects, -.;ZF
40 WaShinion) . “Qossions MO~ L1Z0Y %fj’l f{f ([7496.%@[ ot

(Place where attendance is requnred)

3;
! é/ﬁ CovlThouse ‘

on M@d&éf_rthe _®.& _day of,ﬁ{d# ,19_26,>,at1a;czcé@p.m.

YOU ARE COMMANDED TO produce the following documents or objects:
ALL Poc uneaTS PofTainG—To YOR (Ral iy ~A) g 67700 eend
2ES/redd ¢
Subpoena requested by [ ) Plaintiff, { »¢ Defendant; and any questions should be referred to:

WL EYans Shbtend (2026 R S : Jﬁ*j’ We Ol 4540
(Name c@w Attornay, Address and Phone Number} ‘-: Z ’rf 7
Date lssue APR 13 1598
o CLEHK |

NOTICE: o
{1) YOU ARE LIABLE TO BODY ATTACHMENT AND FINE FOR FAILURE TO OBEY THIS SUBPOENA.

(2) This subpoena shall remain in effect until you are granted leave to depart by the Court or by an officer acting

on behalf of the Court:
(3) if this subpoena is for attendance at a deposition and the party served is an organization, notice is hereby

given that the organization must designate a person to testify pursuant to Rule 2-412(d)

SHERIFF’'S RETURN f
{ )—Served and copy delivered on date indicated below. Q M/ /@4 D{. }f ) //} %/' )
N + L/ 7 - ) M C -

’l

At (: .\;.‘u .

Y Ssgnature & Seal

i

{ )—Unserved, by reasgn of

Date:

SHERIFF

Ori nai’do ded for each wiiness i / yl/‘
ginai and one cépy nee or each wines M{CROHLMED



CircustCount for _QBa 4, CoL _ Case No. 155 4¥-4

Mm%(' ks Lo b’\\N\B o m__}\MMJ (MAJMZL';{}M}W i

- s %é’;?,:%,ff’ =28 Sk ol A/

ST T T T e T s e "';L-ia' T éiennone QMMMSZ%IQ ‘f/réa )@oﬁt{{;{)
Plasntstt Feae Defandant Code

AFFIDAVIT OF SERVICE

(Private Process)

1Dom Rael §55)

[ certify that | served M&arﬂrﬁsﬁ e at (‘, j[) @3 .
on THod 211y 9% u RAD Bl Pucklyy ol P wﬂﬂm!’ Ph- /7509

Qale Sireel Address Cily State Zip Coae

by delivening and leaving wih ‘_l%?_j_@%(‘m e
a copy of the ﬂ\ﬁu lg \qq\ A 10 A - - U400 ﬂ‘kﬂhmﬁbﬂ U oucan, M\S 210y - Lii i ‘/2(

Nama o! ALL atasdings. aa umants sarvad

which were prewouﬂy filed with this Court. Attached 1s a copy of any summons ("process”)

1ssued by the Coun. the onginal of which I served upon the person served. [ cerufy that [ am over

etghteen (18) years of age and | um not the Plamuff or the Defendant.

[ SOLEMNLY AFFIRM under the penalties of perjury that the contents of the loregoing paper are
rue o the best ot mv hnowied e, information, and beiief

fpehadof %/ / W

Namp ot S44 u.qnnu ¢
i \/c’«(é/w Y Corem

Name ol Server ipuntea or [ypeg)

907 Lt f ( /ﬂc € Sglin fdb) 212/

Streat Acdress Slate Zip Caae ol Server
LYy SSE- S 9_? ¢
A-u Cade Telephone Nymosr at Sarver

MICROMLMED

Dom.Ret. 55 {2/96)



“a @ ®

CV-4
CIRCUIT COURT FOR BALTIMORE COUNTY
SUZANNE MENSH, CLERK
COUNTY COURTS BUILDING
401 BOSLEY AVENUE
P.O. BOX 6754
TOWSON, MARYLAND 21285-6754

gm/ﬁ;«@{l—/ /@/MGZ;/ 74 A‘ Case Number &3 ".C“(’Zé IS #1/
(MCW“ { ) Criminai

SUBPOENA
STATE OF MARYLAND, BALTIMORE COUNTY TO WIT:

TO:  (Name, Address, County)

[ Ol | ;
L Tt A Brotleato- P - 17327
" YOU ARE HEREBY COMMANDED TO: ( /) Persanally appear; {

[ ) Personally appe r apd produce docdments qﬁ)bjects; \ X
0 Lol e oIS Y. 290

(—ﬁla‘éa?v'here attendanceE require&)

} Produce documents and or objects only

g reierred 10, ' 9 %
4 y y:j ﬂwi@jﬁ%&%ﬂf

/8.
217

(ae of Pany or rey, Adrss al § / E T s
Date Issued APR 20 1842 3’ xt
| CLERK %, Signature & Seal
NOTICE:
E TO OBEY THIS SUBPOENA.

{1} YOU ARE LIABLE TO BODY ATTACHMENT AND FINE FOR FAILUR
(2) This subpoena shall remain in effect until you are granted leave to depart by the Court or by an officer acting

on behalf of the Court.
{3} If this subpoena is for attendance at a depositio
given that the organization must designate a person to testify pursuant to R

SHERIFF'S RETURN

{ )—Served and copy defivered on date indicated below.
( )}—Unserved, by reason of

n and the party served is an organization, notice is hereby
ule 2-412(d)

Date; Fee:$ .. -
‘ SHERIFF

Original and one copy needed for each witness
MICROFILMED



CircurtCourt for ¥y, ey (JCVDU\M&UCA Case No. (A2 -C 48 1,0979 714,
M Q@B\XN;KV\ DX é\\d\/\b\‘u 4 “! (LLUML\ AL&DJA]C/

Jteer Addiess Ant 4 vs. EF;;&A%“S?&AK MCJIL\/‘{” ;\\u
Sy | 1Y (T T NIRRT 27
Ly aup;a”_"”,} D LJude CQ;: 2agNane Defan,_:;a;:ue Cod: sisphnons
AFFIDAVIT OF SERVICE
(Private Process)
Dom Ret 55¢

L certity that | erved AL /%\Qb%\%m at m q % a.m.p.m:

Nam'd ot pensm sefved Coret
on L\\’A 0\@ 594w % L &wMﬂuM gﬁ& -
1} ress 0 Lode
by dc!ncnng: and leaving with lﬂ/l 4‘: L0 p— B/\MC/Z__(

Name af persan servad Fl H-/

17
a copy of lhc;&gﬁ:p&\aa_ I WM(G Jig A fOJ/‘iM 400 UJM\M\K&A Ad B, ). 1204 d

7 "hame of ALL pleadings documanty sarved

which were previously ﬁl:.d with Ihu Court. Attached 15 a copy ot any summons ("process")
1ssued by the Court. the onginal of which [ served upon the person served. [ certfy that [ am over

erghteen (18) years of age and | am not the Plainuff or the Defendant.

I SOLEMNLY AFFIRM under the penalties of perjury that the contents of the foregoing paper are
frue o the best ol my knowledue. information. and bebiet,

9//7?//2 M« K///

Cute ! / Nam rvr ! num

Jt" ffe%j/ Cottou

Name ot Server (printag or typea:

E97 Lherer /7(/&’ SHE M) 2028

Sireat Address Ciy State Z.p Coge at Server
2 /;\ i~ .

(S0 ) ISE- o3

Area Code Telepnane Numoer ol Server

7 iy . MICROFILMED

Dom.Rel, §5 (2/96)



B CIRCUIT COURT FOR BALTIMORE COUNTY

. SUZANNE MENSH, CLERK
COUNTY COURTS BUILDING
401 BOSLEY AVENUE
P.O. BOX 6754
TOWSON, MARYLAND 21285-6754

Case Number MC}SM

(%Civn () Criminal

Simbram g(),ém/l M/Ul/ﬁ/)
S)’\ ‘Pﬂ.}ﬂ (?{M(ﬂu %M >
N -Catiden dusdtn !Mna_ suBPOENA

STATE OF MARYLAND, BALTIMORE COUNTY TO WIT:

TO:  (Name, Address, County)

w , Q e
L%W%%ﬁz/fém ﬁ}gﬁg icbn (00 Towser 4 2R0Y

s
YOU ARE H OMMANDED TO: (éfgﬁ&sonaﬂy appear, { ) Produce documents and or objects only
(% ersonally appeatiand produce documents or objects;
a._ GOB _TUEEN loodon Mo =T0uIRON MY 21204 kN #E 45

(Place where attendance is required)

1AL

the _ O ko day of _ N\ AN ,191&&&.@/ m,
-YOU ARE COMMANDED TO produce the followmg aocum%nti ot objects: ﬁ_% e (000
IR ,vt

o6 RY DredC Wedag ol Oulvns 2019, 4 e
L\f MJ,(L &3,(}'[7?5 '-'IP LTy Fz { "If ﬂf?‘tf "7 (/Ow; VJ/ f:D AMCTJG/\-&
Subpoena requested by { ) Ptalntlff (v _JBefendant; and any questions should be referred to:
_ - Yy -

“I W 1)) AL .l L"u L‘ _‘Afr'i \A'::JLA_/A "'h > /1 (" DQ '/

{Name o arly ¢ Attorng y Address anfi Phone Number) Q‘/ O ] 3 -';Z 2. é)
Date Issue APR13 1998

CLERKf s ;s - Signaure Sed

NOTICE: oot T : ,

(1) YOU ARE LIABLE TO BODY ATTACHMENT AND FINE FOR FAILURE TO OBEY THIS SUBPOENA.

(2) This subpoena shall remain in effect until you are granted leave to depart by the Court or by an officer acting
on behalf of the Court.

(3) if this subpoena is for attendance at a deposition and the party served is an organization, notice is hereby
given that the organization must designate a person to testify pursuant to Rule 2-412(d)

SHERIFF’'S RETURN

{ }—Served and copy delivered on date indicated helow.
{ }—Unserved, by reason of

Date: Fee: §

SHERIFF
Original and one copy needed for each witness

MICROFILMED



CircurtCourt {o g"?c/}@ Gvf’f \;/ Case No. (S, ¢-C ZFPoO2 7P
EQ[M- (o~ /l'/c.) _ <. (//JNFCUQ/_(A 2T //5/“/ <-’?C.5L?:% -f‘!n&i
R ] o v L2026 23 [ark (feicq 7S s
T ey ENN 2 W e W =B Y I
(W Mae T o loue T Més T Taisonone Taie D Code Ares elphone
Plairt ittt “age Dafenzdon! Code
AFFIDAVIT OF SERVICE
(Private Process)
1Dom Rel §5)
[cerfy that ] served  Sianacdley &g'{iﬁ?i\:ﬁd ot N KS /,-ZT m:?j a g?c{@)
on Qﬁ’g / 9 28w SEE ek fleics s Quc: [T Ciry 225"

Sireet Addrest Ciy

by delivenng and leaving with SF/-JMZFC/ (S WD

Name of peisan served

acopy of the S G8 LPoea < Ly M/47’é (P98 AT Si'sa gee Cn UK

Nama of ALL pleadings:documents sarved

which were previously filed with this Count. Attached 1 a copy of any summons ("process”)

State " Zip Cooe

tssued by the Court, the ongina) of which | served upon the person served. [ certify that I am over

erghteen (18) years of age and ! am not the Plainuff or the Defendant,

[ SOLEMNLY AFFIRM under the penalties of perjury that the contents of the loregoing paper are
true 1o the best of my hnowledse, intormanon. and belief,

“hs(90  JPhp——

Ouie a’r' arier Lsighbiiia;
Z//(/ ff/ﬂrv// 8747.%

Name of Server 1pninteg or ty m

CT 7 Dueses /’7/4’@ /24 LD fats. Zpar S

Street Addreas

S ) 88 5TFY

Araa Code Telephone Numpes gf Server

Stale Zip Cooe of Servar

I 9- g

Viv'(i!j l{ ‘JVD
A B A hno

MICROFILMLY

Dom.Rsl. 55 {2/98)



CV-4 - ] - :
CIRCUIT COURT FOR BALTIMORE COUNTY
SUZANNE MENSH, CLERK
COUNTY COURTS BUILDING
401 BOSLEY AVENUE

: P.0. BOX 6754
TOWSON, MARYLAND 21285-6754

f‘) 0 i dN Q. L&Mm ‘L‘ff M/ﬂb Case Number (05~ &7 Lp/iN/

/(cwn { ) Criminal

ML ~ )(w Prodkd), M _SUBPOENA

STATE OF MARYLAND, BALTIMORE COUNTY TO WIT:

TO: {Name, Address County] < - —
S DL LS
N : W\/\. o &,\,\(m @L h 0C \\LW '\7/{ }\“% > L ﬂ
«fx./@ww valts Ul i 2isoe

U‘{{’ /},’2 i /L o

LA ILF 5 A feh .

Yéfl ARE HEHRE BY WI{I\T’D&S Toé, (") P@éﬁ?{glly appear; { } Produce documents and or objects only
) Personal!y apeear and produce documents or objects; -

) OO HeEhene o Au = TE DO \wh cﬂ&ﬂl jrf\) M + 4/’;5/

(Place where. attendance is required)

w Y KJ\Q.._. L Do \th.wujc* oy 6)\@( Qﬁu/\i‘ (LX@!LJL»
"on \k)f ‘ (’j et the (F) day of V\(\W/\L-} .19 _11_8‘ at D) Ig‘r;'t_f;)}n

YOU ARE COMMARDED TO produce the folowing documents or objects;, /202 4 25 fAut, ﬁ’ff s 28 & v
QV\L\ S G M \QDQJDW\L/\')\:\% QI{QJH)'U\\ \0 0 20{\\;1(] U5 oy { .{}J H4 ,
BAD Fepfhn e 7O o +H & SHBENS [k Dlre, D§’;§" ?r_)ﬂmc | Oi«c‘t’fmmon + o
Subpoena requested by { ) Plaintiff; (Xf Defendant; and any quest!oﬂgs »Tg‘b red WU‘ Yse vn 1949 g !

f\/\f“‘aa LA)("MV’\ g\(\k& e \J\A ACM - \3-0102:;2? YMV ilﬁm\t{w’n} /)Mf ﬂ/[/f L D 2070 7

at

" (Name of arty §r Attorney, Acdress and Phone Number) f’».éw )
Date Issued APR13 1888 ;’w P
CLERK . Signature & Seal
NOTICE: W

. (1) YOU ARE LIABLE TO BODY ATTACHMENT AND FINE FOR FAILURE TO OBEY THIS SUBPOENA.
~ {2} This subpoena shall remain in effect until you are granted ieave to depart by the Court or by an officer acting
on behalf of the Court.
(3) If this subpoena is for atiendance at a deposition and the party served is an organization, notice is hereby
given that the organization must designate a person fo testify pursuant to Rule 2-412(d}

SHERIFF’S RETURN

[ )—Served and copy delivered on date indicated below,
( J=Unserved, by reason of

Date: /’/éﬁ/ Fee:§ _ ——
/2 237 , SHERIFF
QOriginal and one capy needed for each withess

MICROFILMED



BALTIMORE COUNTY, MARYLAND

INTEROFFICE MEMO

DATE: April 14, 1998

TO: Kathleen C. Bianco, Administrator
Board of Appeals (M.S. 2013)

FROM: Arnold Jablon, Director
Department of Permits and Development Management.

RE: Case No. 97-303-SPH (12026-28 Park Heights Ave.)
Even M. Shifren/ Hi-Caliber Towing, Inc.

In response to the attached subpoena relative to the upcoming hearing on
May 6, 1998, please be advised that the following code enforcement officers will appear
on my behalf to present the requested documents/records and if need be, to testify:

1. Mr. Derek Propalis
2. Mr. Jeffrey Perlow

Mr. Lee Thompson of the County Law Office has indicated that the substitution of
these officers complies with the law, based on the wording in the subpoena. In addition,
Mr. Propalis and Mr. Perlow have a detailed knowledge about the history of this case.

If you have any questions, you may reach these officers or their supervisor at

(410) 887-3352.
D 0t *He -

g
AVip/imh De_ ove (lra

rsto T

Attachment WW Al

¢, Evan M. Shifren Lo /
Michael D. Vogelstein @ ‘ ) st ( ‘
People’s Counsel of Balto, County f f/
Lawrence Schidmt, Zoning Commissioner 8! Cet # Sttt peedo
Derek Propalis, Code Enforcement Officer ™

Jeffrey Perlow, Code Enforcement Officer 5y 3.4.1v 10 yyyod A1:3000
SEIEHED

MICROFILMED



HI-CALIBER-SHIFREN 41BRTELLE2E

| I | .

April

Dear.Kathlesn C, Blaneo, Adoninisatrator

Toard of Appeals (M.S. 201%)

BF‘ Capae NO1
Fvan M. Shifren/Hi-Caliber Towing, Inc.

97.30%-3FPH (12026-28 Park Heights Av)

P.nl

a% 1998

In responge ta the inner office mewo, irom

Anno]d Jahlon, 2ADAM,

the Board of Appeals.

i
necceasgary and relivant to our Ccage.
I
¥r. Derek Froppalls, We do not need or want, Mr.

Thank Youyff”’

!

i

1

ﬁr. Evan 8hifren
12026 Park Helghts Ave
Owings Mills, Md., 21117

(410) 8332886

oy o it Vi

lie hag to be at this hearlng.i It 1s

Tt will be unacceptable for nim' not,to attend

!

i
We have already sublpoena
I

I
eéfezy verlow,
|
b
i
r

i

i
t

hMCPOﬁLM[D



CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.O. Box 6754

Towson, MD 21285-6754

(410) -887-2601, TTY for Deaf: (800)-735-2258
Maryland Toll Free Number (800) 938-5802

12/24/98 Case Number: 03-C-98-005683 AE
Date Filed: 06/05/98
Status: Closed/Inactive
Judge Assigned: To Be Assigned,
In The Matter Of: Ewvan Shifren, Et Al

CASE HISTORY

OTHER REFERENCE NUMBERS

Description Numbep

Administrative Agency 97303SPH
INVOLVED PARTIES

Type Num Name(Last,First Mid Title) Entered

PET 001 Shifren, Evan BT DO 09/17/98 06/05/98
12026 Park Heights Ave
Owings Mills, MD 21117
Attorney: 0007398 Desser, Richard B Removed: 06/08/98

PET 002 Hi Caliber Towing & Aute Ltd BT DO 09/17/98 06/05/98
12628 Park Heights Ave
Owings Mills, Mp 21117

ITP 001 Zoning Board BT DO 09/17/98 06/05/98

JUDGEE HISTORY
JUDGE ASSTGNED Type Assign Date Removal RSN

TEA To Be Assigned, J 06/05/98

MICROFILMED



03-C-98-005683 Date:

DOCUMENT TRACKING

Num/Seq Description

001000 Petition for Judicial Review

002000 Certificate of Notice

003000 Protestants Motion to Dismiss Petition
for Judicial Review with Exhibits. (Atty. for Protestants -
Michael 0. Yogelstein, 201 N. Charles Street, Suite 801,

Filed

12/24/98

Time: 10:48

Received

Ruling/
Party Routed Closed

06/08/98 06/05/98 TBA PET00L

07/27/98 07/23/98 TBA GGG

Baltimore, Md 21201, (410) 727-3000).

004000 Order dismissing case

805000 Transcript of Record from Adm Agency

*8 copies sent

006000 MNotice of Transcript of Record Sent
Q07000 Notice of Transcript of Record Sent
008000 Notice of Transcript of Record Sent

009000 Complete Docket Entries sent to Zoning

Board

Coge Tickle Name Status
1YRT One Year Tickle {Jud CLOSED
3BAS 36 Day Tickle After CLOSED
CTOS Create Tickle Cn Ser CANCEL
NCDT Notice OF Contempiat CANCEL
SLMR Set List For Motions CANCEL

SLTR Set List For Trial  CANCEL

09/17/98

TICKLE

09/23/98

08/26/98 08/24/98 TBA 000

TIB  00C Granted

09/17/98 09/17/98 TBA 000

09/17/98 09/17/98 TBA 1ITPOOL 09/17/98

09/17/98 09/17/98 TBA PETO00L 09/17/98

09/17/98 09/17/98 TBA PET002 09/17/98

TBA 0CO

Expires #Days AutoExpire GoAhead From Type

06/05/99 365 no
07/13/98 35 no
06/056/98 0 no
10/03/98 120 no
09/15/98 22 no
09/17/98 0 yes

EXHIBITS

no

no

na

no

no

CYos 7

MBIS D

DTRA D

Page:

Closed User ID
09/17/98 M PH
09/17/98 DFF PH

09/17/98 OFF PH

09/17/98 PH PH

JHJH

09/17/98 JH JH
09/17/98 JH JH
09/17/98 JH JH

MM

MICROTLRED
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03-C-98-005683 Date: 12/24/98 Time: 10:48

Line # Marked Code Description SpH Slce NoticeDt Disp Dt Dis By

Offered By- IfP 001 Zoning Board,
000 B RETURNING ZOANING 0

1Al
.

Page:
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Editing App-97 table with‘arm F: Record 33 of 144 . Edit =

App-97 # 33

FILE#: 97-303-SPH “
NAME : Hi-Caliber Towing, Inc.

STREET; Park Heights Ave., 1650' +/- 8 of c¢/1 Walnut Ave.
TYPE: SPH /existance of nonconforming fuel service (3)
DISTRICT: 4:3

DATE APPEALED: 9/10/97

HRG. DATE: 5/06/98

ORDER DATE: 5/15/98

DECISION: Dismissed /G-Motion to Dismiss by Protestant
CLOSED: 11/12/98

Up: X

{ile  redvenedd  Soom Q04 1690 _

FECROM parp



BALTIMORE COUNTY, MARYLAND

INTER-QFFICE CORRESPONDENCE

TO: Arnold Jablon, Director DATE: November 12, 1998
Permits & Development Management

FROM: Charlotte E. Radcliffe o’
County Board of Appeals

SUBJECT: Closed File: 97-303-SPH
Evan Shifren /Hi-Caliber Towing, Inc.

Since this case was dismissed in the Circult Court, by Order
dated September 17, 1998, we are hereby closing the Board's file in
this matter.

The original file and exhibits were returned to your office by

John Almond, Records Manager /CCt in September, 1998.

Attachment (CBA Case Fille No. 97-303-SPH)

MICROFILMED
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I S5y¢

Louis L. Goldstein

State of Maryland . Compiole
slephen » Lordi
Comptroller of the Treasury Raber L Svann

. 3 16(46
Motor Ifuel Tax Unit Richard A. Carey
Louis L. Goldstein Treasury Building, P. 0. Box 1751 Administrator
Annapolis, Maryland 21404-1751

March 4, 1996

Mr. Jeffrey N. Perlow

Inspector

Department of Permits & Development Mgt.
111 West Chesapeake Avenue Room 113
Towson, MD 21204

RE: Registration of Retail Service Station
12026 Park Heights Avenue
Baltimore, MD 21117
Dear Mr. Perlow:

The following information is in response to your request of March 1, 1996,

QOur current Motor Fuel Inspection file shows a gasoline retail service station
registration for Hi Caliber Towing & Auto, Inc., at 12026 Park Heights Avenue,
Baltimore, MD 21117. This registration was effective January 12, 1993 and was last
renewed June 8, 1995,

From July 3, 1986 to January 11, 1993, there was no motor fuel inspection
registration with the Comptroller of the Treasury for the above referenced location.

From August 8, 1984 to July 2, 1986, the referenced location was registered
under KHK, Inc., T/A Walnut Heights Amoco.

If | may be of further assistance, please let me know,
Sincerely,

Cihe

Richard A. Carey
Administrator

RAC:gs MICROFILMED

(410) 974-3131
Voice telephone:

For the hearing impaired; MRS 1-800-735-2258 « TDD (410) 974-3157 + EOQE
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l LAW OFFICES |

BALTIMORE OFFICE LEVIN & GANN ELLIS LEVIN 1893-1960)

MERCANTILE BANK & TRUST BUILDING
& HOPKINS PLAZA

A PROFESSIONAL ASSOCIATION

9TH FLOCR 305 W, CHESAPEAKE AVENUE
BALTIMORE, MARYLAND 21201 TOWSON, MARYLAND 21204
410-539-3700 410-321-0600

ELECOPIER 410-625-9050
TELECORIER TELECOPIER 410-296-2801

JULIUS W. LICHTER
January 7, 1998

Hand Delivered

Kristine A. Howanski, Chairperson
County Board of Appeals for
Baltimore County

0ld Courthouse

400 Washington Avenue

Towson, Maryland 21204

RE: Notice of Assignment
Case No. 97-303-SPH
In_the Matter of: FEvan M. Shifren

Dear Ms. Howanskil:

I am in receipt of the above-referenced notice dated
December 29, 1997 regarding the hearing which is scheduled for
Wednesday, May 6, 1998,

Please be advised that neither myself nor the law firm of
Levin & Gann, P.A., represents Mr. Shifren, or any other party to
the appeal. While I represented Mr. Shifren and others before
the Zoning Commissioner, I am no longer involved in the case, and
I understand that the appeal was filed in proper person.

I respectfully request that you remove my name as counsel
for the appellant. Thank you for you attention to this matter.

JWL: rdp

cc: Evan M. Shifren
Cindy L. Shifren
Harvey Shifren
Hi-Caliber Towing, Inc.

05: Hd L-NVr 86

MICROM mrp
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BALTIMORE OFFICE LEVIN &8 GANN ELLIS LEVIN (1893-1960)

MERCANTILE BANK & TRUST BUILDING

A PROFESSIONAL ASSOCIATION
2 HOPKINS PLAZA

9TH FLOOR 305 W CHESAPEAKE AVENUE
BALTIMORE, MARYLAND 21201 TOWSON, MARYLAND 21204
410-539-3700

410-32[-0600
TELECOPIER 410-296-2801

TELECOPIER. 410-62%5-2050

JULIUS W. LICHTER

January 21, 1997

Hand Delivered
Mr. W. Carl Richards, Jr.
Supervisor

Zoning Review Section

Department of Permits and w \Q‘\\ Q
Development Management \}<2J\ \}5:; ;

111 West Chesapeake Avenue
Towson, Maryland 21204

RE: Petition for Special Hearing \‘
12026-28 Park Heights Avenue E)
Hi-Caliber Towing, Inc.

Dear Carl:
I have enclosed herewith the following:

1, twelve (12) copies of the Plat to Accompany the
Petition for Special Hearing;

2. three (3) legal descriptions;

3. one (1) 200 foot scale zoning map’

4. one (1) aerial photograph; and

5, a check for $250.00,

I am filing the enclosed via the "drop-off" procedure
without a review of you or your staff in advance of filing.
Please note that the subject property has been cited with a
zoning violation notice with respect to the use of the property
which the Special Hearing will resolve.

Please advise if you need additional information to process
the Petition.

Sincerely,

lius W. Lichter

JWL/rdp

MICROTILMED
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. LAW OFFICES . 6 U) %

BALTIMORE OFFICE LEVIN 8 GANN ELLIS LEVIN {1893-1960)
MERCANTILE BANK 8 TRUST BUILDING A PROEESSIONAL ASSOCIATERN
2 HOPKINS PLAZA
oTH FLOOR 305 W. %
BALTIMORE, MARYLAND 21201 TOW. , 212
A10-539-3700 " [

TELECCOPIER. 410-625-8050 : !
oF TELECCPIER 410-296-2801 ‘
Wi
JULIUS W. LICHTER
March 4, 1997

Hand Delivered

Mr. Arnoid Jablon, Director
Department of Permits and
Development Management
County Office Building

111 West Chesapeake Avenue
Towson, Maryland 21204

RE: Case No.. 97-303-SPH
12026 Park Heights Avenue

Dear Mr. Jablon:

I represent the Petitioner, Evan and Cindy Shifren, t/a Hi-Caliber Auto, Inc. in the above-
captioned case and in Case No. SP 2866-96 in the District Court for Baltimere County. I am in
receipt of a letter from Michael D. Vogelstein, Esquire to you in which Mr. Vogelstein requested
another postponement of the above-captioned case.

The Petitioner strongly opposes Mr. Vogelstein's request for postponement. The
Petitioner's opposition to the request stems from the Petitioner's desire to resolve an issue which
is driven by the Protestants' efforts to cease the Petitioner's business operations and to eliminate
the Petitioner's sole source of income.

The Petitioner has filed a Petition for Special Hearing for a determination of the
Petitioner's rights under the Zoning Regulations which provide for a timely determination. A
hearing on this Petition was scheduled for February 25, 1997. Pursuant to a request for
postponement by Mr. Vogelstein, your office granted the request and rescheduled the hearing for
March 25, 1997,

A determination of the Petitioner's rights under the Zoning Regulations has additional
significance in light of proceedings which are pending in the District Court for Baltimore County
secking injunctive relief wherein my clients, Mr, and Mrs. Shifren, are Defendants. The District
Court has scheduled a hearing in this related matter for March 26, 1997, and a postponement of
the Hearing Officer's hearing would have a determinative effect on the District Court proceeding
such that a postponement of the Hearing Officer's hearing should not be granted without an

assurance of a postponement of the District Court hearing.

MICROFILMED



LEVIN & GANN, P, A,

Mr. Amold Jablon
March 4, 1997
Page 2

Due to the importance of the Hearing Officer's hearing with regard to a determination of
the Petitioner's rights to the continued use of their property and the nature of Mr. Vogelstein's
request, the Petitioner strongly opposes a postponement unless all parties and Baltimore County,
with the concurrence and approval of the District Court, can agree upon a postponement in Case
No. SP 2866-96.

I suggest that you meet with myself, Mr. Vogelstein and Lee S. Thomson, Assistant
County Attorney, to confirm the hearing date for the above-captioned case, and I will send a
copy of this letter to Mr, Vogelstein via telefax and to Mr. Thomson via hand delivery to
expedite such a meeting. Please contact me upon receipt of this letter.

Very truly yours,

J i’ﬂs % Elchter
JWL/rdp

cc: Michael D, Vogelstein, Esquire
Lee S. Thomson, Esquire
James Thompson, Zoning Enforcement

MICROFILMED
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LAW QFFICES (!ﬁj?
BALTIMORE OFFICE LEVIN 8 GANN E ! ) ELLIS LEVIN (1893-1960)
MERCANTILE BANK & TRUST BULLDING A PROFESSIONAL ASSOCIATION l% !
2 HOPKINS PLAZA L"a oo - - \
OTH FLOOR 305 W. CHESAPEAKE AVENUE LA T I
BALTIMORE, MARYLAND 21201 TOWSON, MARYLAND 21204 S TR C o
410-539-3700 410-321-0600 '

TELECOP[ER 4i0-625-9050
TELECOPIER 410-296-2801

JULIUS W. LICHTER
March 14, 1997

Hand Delivered
Mr. Amold Jablon

Director

Department of Permits and
Development Managemont
111 West Chesapeake Avenue
Towson, Maryland 21204

RE: 12026 Park Heights Avenue
Hearing Schedule
District Court for Baltimore County Case No.: 8P 2866-96
Zoning Commissioner's Case No.: 97-303-SPH

Dear Mr. Jablon:
T am writing to confirm our understanding regarding the scheduling of the above-captioned cases.

T understand that the request for postponement of the Zoning Commissioner's hearing which was
requested by Michae! D. Vogelstein, Esquire on March 3, 1997 on behalf of Protestants in the above-
captioned matters has been granted. Additionally, you agreed to a postponement of the hearing before the
District Court for Baltimore County in order to ensure that the District Court hearing will be rescheduled
for a date sometime following the Zoning Commissioner's hearing having received a communication from
Mr. Vogelstein that he did not oppose the District Court postponement.

. )
I suggest Mr. Vogelstein and I have a conference call with Gwen Stephens of your office to f} o
schedule dates which are convenient to all of the interested parties afier Case No. SP 2866-96. Thank you
{or your continued atleniion to ihis maller. :

Very truly yours,

Ses O\)ODMM

us W. Lichter

JWL/rdp

cc: Michael D. Vogelstein, Esquire (Via telefax)
Mr, and Mrs, E, Shifren

Lee S. Thomson, Esquire (Via hand delivery)

Mr. James Thompson (Via hand delivery)

Ms. Gwen Stephens (Via hand delivety)

MICROFILMED



. LAW OFFICES .

BALTIMORE OFFICE LEVIN & GANN ELLIS LEVIN {1893-1960)

MERCANTILE BANK & TRUST BUILDING

2 HOBKINS PLAZA A PROFESSIONAL ASSOCIATION

9TH FLOOR 305 W, CHESAPEAKE AVENUE
BALTIMORE, MARYLAND 21201 TOWSON, MARYLAND 21204
410-539-3700
TELECOPIER. 410-625-8050 410-321-0600
TELECOPIER 410-296-280) ;-F: N
3 § e g
e
JULIUS W, LICHTER F f ? -
' ,
May 9, 1997 IJ; May | 415y
3
(3 TITY
Via Telefax p NI ey

Michael D. Vogelstein, Esquire
201 North Charles Sireet

Suite 301

Baltimore, Maryland 21201

RE: Hi-Caliber Towing, Inc.
12026 Park Heights Avenue
Petition for Special Hearing
Postponement

Dear Mr, Vogelstein;

On Wednesday, May 7, 1997, the Zoning Commissioner of Baltimore County contacted
me to discuss a postponement of the above-captioned hearing due to a conflict with his
schedule.

I advised the Zoning Commissioner that, because a conflict in his schedule necessitated
the postponement, I was amenable to his request. T also advised the Zoning Commissioner that 1
would advise my clients of the postponement.

I received written confirmation of the postponement from the Zoning Commissioner
today, and at his request, I am writing to notify you of the change in schedule. The hearing
which was previously scheduled for Friday, May 16, 1997 has been rescheduled to Thursday,
May 22, 1997 at 9:00 a.m. in Room 106 of the County Office Building. I have made
arrangements to have the sign on the subject property which advertises the hearing changed to
reflect the new hearing date and location, I expect that the sign will be changed today.

Very truly yours,

JWL/rdp
cC: Lawrence E. Schmidt,
Zoning Commissioner

MICROFLMED



. LAW OFFICES .

BALTIMORE OFFICE LEVIN 8 GCANN ELLIS LEVIN (1893-(960)

MERCANTILE BANK & TRUST BUILDING

2 HOPKINS PLAZA A PROFESSIONAL ASSOCIATION

STH FLOOR 305 W, CHESAPEAKE AVENUE
BALTIMORE, MARYLAND 21201 TOWSON, MARYLAND 21204
AlO-539-3700

410-321-0600
TELECOPIER 410-296-2801

TELECOPIER 410-625-9050

; _
JULIUS W. LICHTER U PF@“E“U‘“‘W“& ﬂ }
July 17, 1997 l JUL 1 71997 1
Hand Dei ZONING COMMISSIONER

Lawrence E, Schmidt
Zoning Commissioner of
Baltimore County
County Courts Building
Towson, Maryland 21204

RE: Petition for Special Hearing
Mr. and Mrs. Shifren and Hi-Caliber
Towing Service, Inc., Petitioners
Case No, 97-303-SPH

Dear Mr. Schmidt:

I am writing to set the record straight with regard to material misrepresentations that are
contained within the pleadings filed by the Protestants in the above-captioned matter.

Throughout the Protestants' pleadings, Counsel for the unnamed Protestants misleads the
Zoning Commissioner by stating that the Shifren's instituted previous proceedings in an effort to
continue the nonconforming fuel service station and nonconforming service garage. In Paragraph
3 of the Protestants' Motion, Counsel biatantly misstates that Hi-Caliber Towing and Mr. Shifren
"previously petitioned this Honorable Commission for a Special Hearing." I enclose herewith a
copy of the Petition for Special Hearing in Case No, V-93-442-SPH that clearly indicates that
ZADM instituted the previous proceedings which were then prosecuted by the Protestants in a
failed attempt to terminate both the nonconforming fuel service station and nonconforming service
garage.

Counsel's misleading statements, with knowledge aforehand of their falsity, are indicative
of the deliberate and vehement manner in which the Protestants have hounded the Shifren's and
every prior owner/operator to terminate the historic business enterprise at 12026-28 Park Heights
Avenue.

Very truly yours,

us Vb Elchter
¢cc.  Evan & Cindy Shiften
Michael D. Vogelstein, Esquire

MICROFILMED



Petitidh for Specia®Hearing

Ca T vonsarsen N
to the Zoning Comm ner of Baltimore County

for the property located at 19026 park Heights Avenue
which is presently zoned

£

R.C.5

This Petltion shall be filed with the Office of Zonlng Administration & Development Management.

Baltimere Counly hereny patilions for a Spesial Hearing under Saclions 26-3 and 26-121{a) of the County Coda and Section 5.6 of tha Zdning Ragutalions of Balimare

County, for the Zoning Cemmissioner to canduct a hearing involving a viclation or alleged violation of non-comphance wilh any zoning regulalions er order 18sued by the Zoning
Commissioner, Board of Appeals or Court, or for the peeper intetprelation Lhereof, more specifically: )

Section number(s):  26-119 Baltimore County Code; 101 "Nonconforming Use"; 102.1; 104;
1A04 Baltimore County Zoning Regulations,

Nature of violatlon(s):  Whether there does exist abandonment or discontinuance of a non-

conforming automotive service station with accessory vehicle

repair service, as previously granted in Special Hearing 85-167-SPH
on January 22, 1985, :

| o solemnly affirm Ihat the contents slaled sbove are correct 1o the bast of my knewledge, inférmation and befief,
6-22-93 - / J
Date (_\/I“'ce of Zanmg dmillistration Representative

| SUMMONS

ISSUEC TO: H} Q%l ber Towing, ftd, !
ee N. Sachs, Resident Agent ‘ :
ADDRESS. 341 N, Calvert Street

Baltimore, MD 21202

To appear and teslify in the matler of an alleged zoning vilation of for the purpose of a proper lnierprelanon of tha zoning regufaticns or order nr the Zoning Commissioner,
Board of Appeals or Court,

Hearing Date: July 13, 1993 Time: 11:00 am/pw  Location:_Bm. 118, 01dCourthduse

— ]

g WFemisironet for Ealamors Courdy
Flease be advised that your failure to appear at the date, time and Jocation stated above could result in your attachment.

Pl

& Deruley oot Hagaywneat b e

5

v j ESTIMATED LENGTH OF HEARING
s MICROFILMED

L S
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. LAW OFFICES .

BALTIMORE OFFICE LEVIN & CANN ELLIS LEVIN (1893-1260)
MERCANTILE BANK & TRUST BUILDING
2 HOPKINS PLAZA A PROFESSIONAL ASSOCIATION
OTH FLOOR 305 W, CHESAPEAKE AVENUE
BALTIMORE, MARYLAND 2120} TOWSON, MARYLAND 21204
410-539.3700 410-321-0600

TELECOFPIER 410-625-9050

TELECOPIER 410-296-2801

EGEIVE

JuL 4 best \

JULIUS W, LICHTER

July 11, 1997

Lawrence E. Schmidt
Zoning Commissioner of
Baltimore County
County Courts Building
4th Floor

Towson, Maryland 21204

RE: PETITION FOR SPECIAL HEARING
Evan and Cindy Shifren/Hi-Caliber Towing, Inc.
12026 Park Heights Avenue
Case No. 97-303-SPH

Dear Mr. Schmidt:

Enclosed pursuant to your request on May 22, 1997, you will find the Petitioners’ Pre-
Trial Memorandum regarding the res judicata issue which has been raised.

1 know that the Shifren's intend to have numerous supporters of their Petition in
attendance at the hearing in this case. 1 request that a ruling on this preliminary issue be made at
an early date and that counsel be advised of a convenient date for a hearing on this issue on a date
earlier than August 6, 1997 which is the date scheduled for the hearing on the merits.

Thanking you for your consideration, I remain

Very truly yours,

s W. Lic

JWL/rdp

Enclosures

cc:  Evan and Cindy Shifren
Michael D. Vogelsiein, Esquire

MICROFILMED
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MICHAEL D. VOGELSTHEIN
ATTORNEY AT LAW
201 NORTH CITARLIES STRERT
SUITH 801
BAUITMORE, MARYLAND 21201

(410) 727-3000
HAX (410) 727-0061

February 7, 1997

W. Carl Richards, Jr.

Baltimore County Department of Permits
and Development Management

County Office Building

111 West Chesapeake Avenue

Towson, Maryland 21204

Re:  Drop-Off Petition (Item #303)
12026-27 Park Heights Avenue
4™ Election District

Dear Mr. Richards:

Please be advised that I represent numerous interested parties in the above entitled matter.
As you may be aware, this matter was fully litigated in the Circuit Court for Baltimore County and
Hi-Caliber Towing, Inc.’s Appeal Petition was denied.

I have enclosed copies of Judge Fader’s Memorandum Opinion and Judgement Affirming the
Board of Appeals of Baltimore County denying for the use of a nonconforming service station to Hi-
Caliber Towing, Inc. at 12026 Park Heights Avenne. Pursuant to Judge Fader’s Order, I am
requesting you dismiss the Petition for Special Hearing upon the basis of Res Judicata.

I will be unavailable to attend the Special Hearing scheduled on February 25, 1997 at 2:00
p.m. due to a previously scheduled Deposition in the matter of Quamina vs, Linen, et al., Circuit
Court for Baltimore County case number 03-C-96-003053 MT, said matter previously scheduled on
February 25, 1997 at 2:30 p.m., per attached copy.

In the event you are unwilling to dismiss the Special Hearing, kindly postpone the Hearing

so that I may attend and provide additional documentation and/or testimony in opposition to the
Petition.

MICROFILMED



February 7, 1997
W. Carl Richards, Jr.
Page 2

Thanking you in advance for your anticipated cooperation and consideration, I remain,

Very truly yours,
Michael D. Vogelstet
MDV/ldw

cc: Julins W, Lichter, Esq,
Don Roscoe, Supervisor of Zoning Review

Enclosures

MICROFILMED
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IN THE MATTER OF * IN THE CIRCUIT COURT

N.B.S., INC. AND HI-CALIBER * FOR BALTIMORE COUNTY
TOWING, INC./OWNER/OPERATOR * CASE NO. V 93-442-SPH

X k k Kk Xk kX k k % k x Kk k k Kk Kk k k k %k %k Xk k Kk x %k % kR Kk kX X ¥ X % *

MEMORANDUM OPINION AND JUDGMENT
AFFIRMING BOARD OF APPEALS

This court affirms the opinion of The Board of Appeals of
Baltimore County denying for the use of a nonconforming service
station to Hi-Caliber Towing, Inc. at 12026 Park Heights Avenue. It
is so ORDERED by the Circuit Court for Baltimore.County this &g 'u”]
day of December, 1995.

A.

The parties agree that the real property at 12026 Park
Heights Avenue had a noncongorming use as a service station for many
years. At issue is whether that nonconforming use was lost due to
the fact the nonconforming use had been abandoned or discontinued for
a period of one year or more. The law is as follows:

Section 104.1 of the Baltimore County Zoning
Requlations (BCZR)

YA nonconforming use...may continue...provided that
upon any change from such nonconforming use to any
other use whatsoever, or any abandonment or
discontinuance of such nonconforming use for a
period of one year or more...such nonconforming

use shall terminate."™

There was conflicting evidence before the Board of Appeals
as to whether there was abandonment in use of the premises. The Board
of Appeals decided, on the basis of this conflicting evidence, the

more credible evidence showed that despite the issuance of a trader's

- MICROFILMED
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MICHALLL D. VOGELSTEIN
ATTORNTY AT LAW
201 NORIT! CITARLKS STREKT
SUTTT 801
BALMTIMORE, MARYLANT 21201

(410) 727-3000
WA X (410) 727-0061

March 3, 1997

Baltimore County Processing
County Office Building

111 West Chesapeake Avenue
Towson, MD 21204

Attn: Arnold Jablon

RE: Case No.: 97-303-SPH
12026-28 Park Heights Avenue

Dear Mr. Jablon:

Please be advised that this is a Request for Postponement of the above entitled matter as |
will be on a previously scheduled vacation out of town from March 23, 1997 to April 1, 1997.

Kindly contact the undersigned prior to rescheduling this matter so that a mutually
convenient hearing date can be arranged for all parties.

Your cooperation in this in this matter is greatly appreciated.
Very truly yours,
/%4%4//% ="

Michael D. Vo gel Cin

cc: Julius Lichter, Esq.

MICROFILMED



MICHATEL D, VOGLELSTEIN
ATTORNTY AT LAW
201 NORTH CllARLES STRE.T
SUITE 801
BALTIMORE, MARYLAND 21201

(410) 727-3000
TFAX (410) 7270061

April 20, 1998

(Ve
D
e
=5
Kathleen C. Bianco ~o
County Board of Appeal o
of Baltimore County -2
Old Courthouse, Room 49 o
400 Washington Avenue I

Towsen, Maryland 21204

RE: Case No.: 97-303-SPH
In The Matter Of: Evan M. Shifren-Legal Owner;
Hi-Caliber Towing, Inc.

Dear Ms. Bianco:

Please find enclosed the Protestants’ Motion to Dismiss Appeal, Memorandum of Law in
Support of Motion to Dismiss Appeal and all supporting documentation to be filed in the above
entitled matter.

Thanking you in advance for your anticipated cooperation and consideration, I remain,

Very truly yours, .

Michael D, Vogelstei

MDV/km

Enclosures

MICROFILMED
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CRRL | NATHAMSON ESE

1930's

) GAS STATION

" W NEED THE COMM

(410) 833-ALUTO

N190.228

. business & this.

Towing & AUTO Service Inc

Located on Park Helghts Ave, — (

,}83}2886)
etween Walnut & Caves Rd.}

UNIQUE DIFFERRENT DERIGNS
FOR the kitchan & bath, Raceive &
free hotwatar dispensot, hand-
« crafted glass with an artisie ap-
proach. We carry merchandise not

seen anywharé, Accent Kitchen |

and batng, 8548777

Advartising gets results!

FORD RIDING LAWN TRACTOR-
11hp, 38" deck, good conditian,
32300/ best ofier. 410-581.2334
lsave message.

FURNITURE, NEW- All rooms. Wil
sacrifice, can deliver,
410-4181717, {(Hobbs),

= ADOPTION. A loving

childless coupla wishes 10

adopt @ baby, Willing Y0

gay legal/ madital expanses. Call

hil ‘and Cindy collact,
202.686-0369,

CHILDCRAERT GRIB, APRICIA

STROLLER- Maliress ant
youthted, $300. 410-663-7816

HECONDITIONED WASHERS,
DRYERS, REFRIGERATORS,
AANGES, Freezars, Large dis-
Flayli $89 and up! Guaraniead, de-
ivery available, MC/ VISA, Kay's,
§12°N, Crain (oppasite Emplre
Towars Building), 410-787-9888.

1
1

PENNYSAVER. PENNYSAVER]

BRASS BEDS- With orihopedic
firm mattress sets. Now- stil
hoxed, Gost $1,000+, Seil quesn
$300/ king $385. 410.792-8374,
{Jonas)

Credit Card & Check Guaréntee Services

Accept all major crodit cords & ATM cards or got
your own private label card! And the best chock
guaraniee, anywhere! Improve your cash flow,
today! Let NCC qualily your business for our
lowest rates, In-home, mail/phone order, service,
etc., new business, no previous credit history and
problematic credit may be ho problem. Cail today!

Nationwide Creditcard Center

S MILLS

557 Pal

MAY B3 'S6 @9:32
MAY 8, 1998

zﬂ ing. childiess coupls wish-
\ ing 1o adopt an infant Wil
ing to pag legal and medical ex-
penses, Pleass call Vioki and Ed
collact, anytime, 1-410-414.2477,

MOVING SALE- Bedroom sels,
dining raom table and chairs, sklis,
ladies 10 spaad bike, sleep sola...
lots morel 410-663-7461.

MATTRESS SETS- New Luxury
Sealy/ Serta, retall $899- $1,209,
sell)$\99> 410-418-0059. {John-
gon).

DEBT CONSCLIDATION Cut
payment up to 60%. 24 hour ap:
g;c;val. 1-800-511-CBES {oxtenaion

GRAND QPENING LESS LABEL
Brand name ladies lashions at 1/3
olf retall cost. We are localed
Reislarstown next to SAI Shoa
Warahouss, Friday: Sunday.
833-3019.

DAYBED, WHITE IRON/BRASS,
axcellant condition, without mai-
trags, $75. 410-484-4718.

AQUARIUM-88 gallon, undor
graval filter system. $100/ offer
10-065-2276.

DINETTE SET (GLASS/ BRASS),
' $125; Living toom fables (2 and. 1
i gofles), §160. New condltion
§53-6241,

ADOPTION- Wo aro a fov- | BATHIUB SEAT, §15; Walker, $5.

Good condition. 865-4844.

LEBAN SNARE DRUM includes
¢ase, stand, $100, 296-3627

GOLF CLUBS, 11 woods, \wo
irons, $5 ach, 931.3911.

ELECTRIC ORGAN-Entertainmont
{eatures. Greal condition. Bast of-
fer. Call for mare infarmation at
410-687-5622,

COMPUTER PARTS.Fut upgrade,
show prices, Cali, 426-4103.

GRACO STROLLER/PLAYPEN,
balloon pattorn, Bath in groat con-
dition. $75 takes ell. §63-3182.

HEADBOARD, TRIPLE DRESSER
wilh mirror, very good condition,
$225, 876-1833, pager.

MICROWAVE/CONVECTION
OVEN, $70; Peacock wicker char,
$40, 426-1126.

IT'S A BOYY, "IT'S A GIRL"
wealhgr rasistant iawn signs,
25"x39", $10/ each, 528-3257.

BINING ROOM TABLE. tour charrs
and hutch, mallo chesry, $200/ of-
for, 410-687-6630.

NEW YOHRK-BROADWAY
SHOWS-We hava the shows you
want 10 seal Including The Phan.
lom of the Opera. We also have
daily t1ps 10 Allantic Ciby. Hunt Val-
ley Motor Coach, 504-7377

Homesharing
St. Ambrose Homesharing brings together homeown-
ors who have extra space and people looking for af-
fordable living situations. Applicants are interviewed
and references are checked. Information: 366-6180.

Notre Dame Mother House
The Schoo! Sisters of Notre Dame Mother House, Bel-
lona Ave. and Charles St., will hold a day of teaching,
discussion and prayer on May 18 from 10.00 a.n. to
4:00 p.m. Participants should bring a bag lunch. Reg-
istration is required: 687.6011.

"Ocean" Camp
Tho Raltimore County 4-H Residential Camp for ages
8 to 13 wilt be held from July 22 to 26. Camp will fo-
cus on the ocean and will include activitics featuring
water quality, underwater volcanoes and the Bay.
Rogistration forms: 666-1025,

Screenings for Children
Free screenings for preschool children with speech;
Janguage or hearing problems will be heid on May 18
from 9:00 a.m. to noon at the Boumi Tempie, 4900 N.
Charles $t. Information; 243-6034.

Sculpture Class
The Northwest Senior Center will offer a modern
sculpture'class beginning on June 7. Slide lectures will
give students the basis for creating their own sculp-
tures, Fee, Information: 358-6856,

Franidtiaal Bardey Moann Ear Tha Ecllawing Waak (Mall I Only}
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V' NOTICE

COMMUNITY ALERT

RESIDENTS OF

HUNTINGTON, WORTHINGTON WOODSYDE, FOX CHASE, CHESTNUT RIDGE,
PARK HEIGHTS, TIMBER VALLEY

A COMMERCIAL TOWING AND AUTO AND TRUCK REPAIR BUSINESS IS
ATTEMPTING TO MOVE INTO YOUR COMMUNITY!

HI-CALIBER TOWING, INC. is requesting the Baltimore County Zoning Board to grant them a
Non-Conforming Use so that they may operate a commercial towing and auto and truck repair business
on their residentially-zoned property located at 12026-28 Park Heights Avenue, Owings Mills, MD.

The sound of tow trucks traveling up and down the Park Heights cotridor, along with the noise which
will result from the repair of trucks and automobiles during all hours of the day and night, will greatly
disturb the tranguility that we presently enjoy in our community.

A towing operation, including the unsightly storage and repair of broken down vehicles, will serve to
benefit only the owner of the business, while it will be an extreme detriment to our community. Not
only will the peace of our community be continuously disturbed, but the presence of such a business will
also have a pegative effect on the value of our homes and properties.

PROTECT YOUR HOME AND COMMUNITY! It is YOUR responsibility to oppose and protest
Hi-Caliber, Inc.’s request to operate a commercial towing and auto and truck repair business in our
residential community, Your attendance is vital at the special hearing before the Zoning Commissioner
on Thursday, May 22, 1997 at 9:00 a.m. Fourth Floor Hearing Room, County Courts Building, 401
Bosley Avenue, Towson, MD 21204,

If it is impossible for you to attend this hearing, please send a letter immediately, expressing your
opposition to Hi-Caliber’s request to:
Zoning Commissioner
County Office Building
111 W. Chesapeake Ave.
Towson, MD 21204

Please refer to case number 97-303 SPH (Item 303)
MICROFILMED

For information concerning this hearing, call (410) 887-3391



Michael B. Fox ‘ ‘ CM’ e

12215 Park Heights Ave.
Owings Mills, MD 21117
Home Phone 410-356-7488

May 18, 1997

Zoning Commissioner

County Office Building 5 0 5

111 W, Chesapeake Ave.

Towson, MD 21204 /,/ M

Zoning Commissioner,

In response to a flyer left on my mailbox, I would like to express my feelings on
the zoning of the property located at 12026-28 Park Heights Ave. (case number 97-303
SPH item 303). I will be unable to attend the meeting on May 22 because of work. If at all
possible please use my opinion in your decision.

I have lived in this area all my life and it is a wonderful peaceful place. If someone
wants to use his or her property to better themselves and to bring a service that could help
our community, I encourage that. 1 feel that it would be nice to have someone right down
the street to help me if my car will not start in the morning,

Please allow HI-CALIBER TOWING, INC., to set up there shop and towing
business on Park Heights Ave,

If at all possible please inform those responsible of putting out the ignorani and
arrogant flyer that was put on my mailbox, that not-all the residence living in this area are
opposed to someone trying to reach there American dream of owning there own business.
And about the sounds of tow trucks running up and down the Park Heights Corridor,
please inform them that Park Heights Ave. is a state road, not private, therefore tractor
trailers and other heavy equipment use this road all the time.

If there are any questions or concerns in regards to my opinion, please do not
hesitate to call me.

Sincerely,

Michael B, Fox

Case number 97-303 SPH (item 303)

ELELY E,]ﬂ
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to: Baltimore County Zoning Comissioner

Att: Mr Lawrence Schmidt
fax #: 4108873468

re: Case # 97-303 SPH {Iltem 303)
date: May 21, 1997
pages: 1, including this cover sheet.

My name is Richard Davidson and 1 reside at 6 Huntmeadow Court in Owings Mills, Md 21117

[ have lived in the neighorhood in'which Hi-Caliber is located since November of [978

In the span of 18 years [ have had need to make use of the services of Hi-Caliber and 1ts previous

Oowners on many 0CCasions,

I am writing in support of Hi-Caliber's application for a zoning exception.

Riotiond Daviclson

Frer the desk of

Richard S. Davidson

Prasident

The Davidson Transfer & Storage Co
6600 Frankford Ave

Baltimore, Maryland 21203

410-488-98203
Fax 410-486-7413
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May 20, 1997

Zoning Commissioner
County Office Building

1111 W. Chesapeake Avenue
Towson, Maryland 21204

Re: Case Number 97-303 SPH (Item 303) -~ Hi-Caliber Towing, Inc.

Dear Zoning Commissioner:

I am a resident in the Worthington Woodsyde community in Owings Mills, Maryland,
and I am writing to express my opposition to Hi-Caliber Towing, Inc.’s request to operate a
commercial towing and auto and truck repair business in our residential community. As you
know, the property on which Hi-Caliber, Inc. seeks to operate its business is residentially
zoned property and I understand that the property should not be granted any special
conforming use given that the business operated at this location has not been continuous, and,
in addition, I understand that the business which Hi-Caliber Towing, Inc. seeks to operate
would be an expansion well beyond what was originally operated in this location.

Please take these factors into consideration in connection with your decision regarding
the grant of a non-conforming use to Hi-Caliber Towing, Inc. It is not that we oppose this
type of business, it is only that we oppose its operation in our backyard. Most of the
residents in my community have moved away from the City to avoid the noise and
commercialization. Please help us to preserve the character of our community.

Thank you very much for your consideration in connection with this matter.

ery truly

Jill and Larry Seidman



TO: THE ZONING COMMISSIONER

FROM: HOLLY PEARL

RE: case # 97-303 sph item 303 ....HI-CALIBER TOWING
DATE: 5121197

As | am unavailable to attend the hearing on May 22 so, | want to express my
objection to Hi-Caliber Towing being granted zoning. | am strongly opposed to
a commercial towing operation being located in my neighborhood. This letter is
in protest of them operating their business at 12026-28 Park Heights Ave,
Owings mills MD 21117,

This would be an unsightly loud nuisance and would have a negative effect on
my property value. | sincerely hope you do not approve this zoning request.

Thank you,

Holly Pear]

Brian Feit

2 Barnstable court
Owings Mills MD 21417




LAW OFFICE
ELLEN P. ROSENBERG, P.A.
THE PENTHOUSE

28 W. ALLEGHENY AVENUE, SUITE 701
TOWSON, MARYLAND 21204

TELEPHONE (410) 321-9610
TELECOPIER (410} 321-9666

ELLEN P, ROSENBERG *+

* ALSO ADMITTED IN D.C.
+ ALSQ ADMITTED IN CALIFORNIA May 21 1997
1

Zoning Commissioner
County Office Building

111 W. Chesapeake Avenue
Towson, MD 21204

Re: 97-303 SPH (ltem 303)
Hi-Caliber Towing, Inc.

Dear Sir or Madam,

I have been alerted to the fact that Hi-Caliber Towing, Inc. is attempting to move into
my community.

Please be advised that | wish to protest this commercial towing and auto and fruck
repair business in my community.

If you have any questions, please do not hesitate to contact me.

MJ,

EHen P. Rosenberg

Very truly your

EPR/\ds
ellenper\letters/5/21
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Zoning Commissioner
County Office Building
111 W. Chesapeake Ave.
Towson MD 21204

Dear Sir/ Madam,

Please refer to case number 97-303 SPH (Item 303)

This letter is to inform you that we are indeed opposing and protesting Hi-Caliber, Inc.
request to operate a commercial towing and auto and truck repair business in our
residential community, We moved to this residential community to achieve a tranquil and
exclusive environment. A towing operation including the unsightly storage and repair of
broken down vehicles will serve to benefit only the owner of the business while disturbing
the peace of the community and will also have a negative effect on the value of our home.

sincerey HMeds OVl
fim /7/4

Dr. and Mrs. R, Mark Ottley
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A5Y19/1937 lo:pd 41@356839. HELEME & GENE B'R’ PAGE @l

BALTIMORE COUNTY ZONING BOARD
TOWSON, MD 21204
RE. HI-CLIBER TOWING ZONING REQUEST

PLEASE BE ADVISED THAT WE TOTALLY REJECT FOR THE RE-ZONING OF THIS PROPERTY
ON PARK HEIGHTS AVE. WE LIVE IN A QUIET SUBURBAN AREA ZONING CHANGE WILL
ONLY BRING MORE TRAFFIC AND BLIGHT TO OUR AREA. THE STORAGE OF TOWED CARS
AND THE NOISE FROM THE TRUCK. REPAIR WIL.L ONLY ADD BLIGHT TQ OUR
NEIGHBORHOOD. IT IS UNNECESSARY TO HAVE SUCH A BUSINESS IN A RESIDENTIAL
AREA WE HAVE LIVE HERE FOR 2] YEARS AND HAVE YET TO FIND A NEED FOR SAME
WE URGE YOU TQ VOTE AGAINST THIS ZONING CHANGE,

K &S SACKI
NANCY ELLEN WAY
OWINGS MILLS, MD

i

ot A, E

MAY 2 0 097 j ”
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3208 Hunting Tweed Dnve
Owings Mills, Maryland 21117

Phene 410-363-1096

) G R @ / /
Clolr
LP 29 1991 l 1 &4 May 18, 1997

Zoning Commissioner POM M'

County Office Building
111 W. Chesapeake Avenue
Towson, MD 21204

Dear Zoning Commissioner,

It has come to our attention that Hi-Caliber Towing , Inc. is requesting the Baltimore County Zoning Board
to grant them a non-conforming use so that they may operate a commercial towing and auto and truck repair Dusiness
on a residentially-zoned property located at 12026-28 Park Heights Avenue, Owings Mills, MD,

As residents of the nearby Huntington-Valiey Crest neighborhood we feel that the presence of this type of
business would continuously disturb the peace and tranquillity of the area. This area is a highly desirable place to live
because there is no commercial traffic disturbing our community.and all of the wild life surrounding our
homes. The turmoil caused by the addition of tetw trucks driving up and down Park Heights corridor all hours of the
day and night will have a negative effect on opr lives and the value ¢f our property,

We feel that the request for case nurpber 97-303 SPH (11ém 303) should be denied so that the Park Heights
corridor will continue 10 be a safe atmospherefor-its, humim arid animal inhabitants,

imars

Sincerely,

}MM@Z, 2l

1 LLQ"}V%JW
Shelley and Joseph Ulman
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BiLAINE L. GILBERT & ASS50CIATES, P.A.

COURT SEUARE BUILDING PD}\/]

LOWER LEVEL SUITE
2080 EAST LEXINGTON STREET
BALTIMORE, MARYLAND 21202

{(410) 727-49'70 FAX (41D} 839-a440

May 19, 1997

Zoning Ccmmissioner

County Office Building

111 West Chesagpeake Avenue
Towgon, Maryland 21204

Re: Case No., 97-303SPH (Item 303)
Dear Sir or Madam:

I wish to strongly oppose the request for a nonconforming
use in the captioned case, which is located at 12026-28 Park
Heights Avenue, Owings Mills, Maryland 21117. I am a resident in
that immediate area having purchased a house and property at 2B
Dorgset Hill Court, Owings Mills, Maryland 21117, approximately 16
months ago. Prior to that time, I resided off of 0ld Court Road
and moved because that area was becoming too commercial,
industrial and noisy for a once-residential area.

There ig absolutely no need to the community for a
commercial towing/auto and truck repair business in my
regidential area.

Again, I gstrongly oppose the granting of a nonconforming use
in the above case which is set for special hearing before you on
Thursday, May 22, 1597 at 9:00 a.m.

Thank you for your consideration.

Sy

/,,

BLAINE L. GILBERT

BLG/nlkm
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Marlene and Dan Kessler
| 3018 Susanne Court
* Owings Mills, MD 21117

May 21, 1997

' Zoning Commissioner

. County Office Building

" 111 W. Chesapeake Ave.
Towson, MD 21204

Case Number: 97-303 SPH (Item 303)
Dear Sir or Madam,

We live in the newest section of Worthington Woodsyde, our home is quite close to the corner of
Park Heights and Walnut Avenues in Owings Mills. We cannot attend the hearing, so we are
sending you this fax in strang opposition to proposed change in zoning.

Our neighborhood is a pleasant mix of rural and residential properties. Allowing commercial
development here would surely adversely affect our neighborhood with increased traffic and
noise. Futhermore, the nature of the business, a towing company, requires operation 24 hours a
day. We have many small children and infants in our homes that do not need the disturbance of
trucks travelling about our streets at all hours of the night. We have no nearby park. Our
children usually play in the court. That is worrysome enough with the automobiles. Would you
have us worry about tow trucks as well?

Sincerely,

Marlene and Dan Kessler
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Mr, & Mts. 1. Berman
7 Huntfield Ct.
Owings Mills, MD 21117

Zoning Commissioner

County Office Building

111 W. Chesapeake Ave.

Towson, MD 21204

Re:Case # 97-303 SPH (Item 303)

To Whom it May Concern:

We are writing in reference to Case # 97-303 SPH (303) regarding the request of
High Caliber Towing, Inc. o get their residentially zoned property changed for
commercial use by requesting a Non-Conforming Use exception. We strongly protest
such an action and oppose the approval of their request. We are unable to attend the
zoning hearing on Thurs., May 22, but want our voices heard. As residents of the Valley
Hills community, which is adjacent to their property along Park Heights Ave., we are
highly disturbed about their request to the zoning board. We chose to live in this
communily for the serenity and quiet wooded surroundings and as such, a commercial
operation which would be towing and repairing trucks would greatly affect the peaceful
surroundings. We would have to deal with increased noise and truck traffic along Park
Heights Ave., a narrow and winding road, possible safety hazards from the truck traffic, as
well as the decreased value of our properties and community as a desirable place to live.
We urge you to reject their request and not grant them a permit to carry on a commercial
truck business in a residential area.

Sincerely,

M-y Mt X fBepmans
Mr. & Mrs. L. Berman
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Zoning Commisioner Reference: 97-303 SPH (Item 303)
County Office Bldg.

111 W. Chesapeake Ave,

Powson, MD 21204

Sir: This letter is in response and opposition to the granting
of a Non-Conforming Use so that the Hi-Caliber Towing, Inc,.
would be allowed to operate a commercial towing and auto and
truck repair business on their residentially-zoned property
at 12026-~28 Park Heights Ave, Owings Mills.

Why 1is it that quiet, pleasant and comfortable neighborhoods
are being constantly threatened by offensive commercial
establishments? Commerce is vital but has its place. Its place
is surely not 1in the midst of residential environments. our
compunities are a scant few miles from a major artery,
Reisterstown Road, which is certainly close enough to the

communities Hi~Caliber ostensibly wants to draw on.

Moreover, the traffic such an establishment would induce 1is
obviously undesirable. Trucks towing vehicles over Park Heights
Ave, on the leg between Greenspring Valley Road and the garage
would be a menace to safety. That stretch of Park Heights is
narrow, hilly, and curvy. Therefore, I am confident that tow
trucks on that route would contribute sorely to traffic problems.

Beyond the probability of physical damages such a facility would
bringe there is another form of mischief that will come along.
There is also the matter of property values. One company,
Hi-Caliber sees fit to locate there and derive whatever benefits
it anticipates. But Hi-Caliber's advantage will be at the
expense of the residents suffering a dJdowngrading of property
values. . . Hardly a fair tradeoff.

Hi-Caliber should not locate at this address. The sanctity
of ocur neighborhood is at stake.

Sincerely,

Wnr e, Waigma lguro.
S. Sidney and Myrna Claire
3106 Huntmaster Way

Owings Mills, MD 21117
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Worthington Woodsyde Association

7 Woadsyde Place
Owings Mills, Maryland 21117
August 4, 1997

Zoning Comrissioner
County Office Building

111 W. Chesapeake Avenue
Towson, Maryland 21204

Re:  Hearing on Hi-Caliber Towing Company
Dear Sir;

Again, the Wnnhingtoandodsyde Association, representing 99 families in the Worthington
Valley, voices its opposition to the request for granting of a nonconforming use to Hi-Caliber
Towing Company.

Our homeowners have watched with dismay the continuing saga surrounding the attempt by Hi-
Caliber Towing Company to operate illegally at 1202612028 Park Heights Avenue Residents
have presented testimony at hearings before the Zoning Board of Appeals as well as the Circuit
Court of Baltimore County attesting to the absence of any business during the mid-1980's.
Furthermore, community residents have testified that Hi-Caliber Towing Company has operated
in disregard to the health and welfare of residential communities in the area. Flagrantly has this
firm utilized its site for the unsightly storage of vehicles in differing states of disrepair, maintained
an illegally parked platform towing truck on site, and fostered an unsafe facility in terms of access
and egress onto Park Heights Avenue. The firm installed fencing about its property to hide their
illegal activities and have responded to community concerns with the threat of intimidation.

We fervently request you io, once and for all, establish the fact that Hi-Caliber Towing Company
is operating illegally and subsequently enforce the residential zoning regulations of Baltimore
County. Your efforts would be greatly appreciated by all residents of the Worthington-Waodsyde
community as well as others in the area.

Va

Sincerely yours,

Douglas Zinn
President
Warthington-Woodsyde Association

OPYIONAL FORM 99 (7-80)

FAX TRANSMITTAL #otpages s f
" ZNIE  CoMMISoNER | DouGIAS ZiNW

o'pé' oTh. COUMTY “DFJj " 2436 Toe &
F“"J;n-gﬁ’?' g?ﬂf Fox & %I'f‘ﬁdf&éﬂég"

BN T540-01-317 7388 4098- 101 GENEAAL SERVICES ADMINISTRATION
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9:00

9:00

97-1923
97-4049
97-4086

97-5018
97-4124
97-4160

97-4809
97-6186

97-1863
97-3004

97-6084
97-6203

97-5031
97-4130

PAGE 2

FROST, R.
HURLEY, K.
MILLER, J.

(CODE AND ZONING HEARING)

MULLINIX, N.
MCGEE, E. AND M.

(ZONING)

FOSTER, E. AND J.

VILLAGE

SCHMIDT, F.

HALL, W.
(SERVE ON J.BENNETT)
TOWSON MARKET PLACE

ARMSTRONG, R, & C.
303 ROLLING RD. PARTNSP.

L. WASILEWSKI
M. JOHNSON
M. JOHNSON

M. JOHNSON
K. WwOOD
D. PROPALIS

J. CHEN
R, WISNOM

D. TAYLOR
J. SCHRACK

G. FREUND
N. JONES

H. ROWE
C. MCGRAW
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MaY 2 2 1991 1 Mr. and Mrs, Martin Sitnick
3104 Huntmaster Way

Owings Mills, Md 21117

Zoning Commisioner
County Office Building
Towson, Md

21204

Re: 97-303 SPH (Item 303)
Commissioner;

We are writing to express our opposition to the towing and truck repair business proposed by Hi-
Caliber, Inc., to be located in our quiet residential neighborhood, along the Park Heights Ave.
corridor in the Worthington Valley.

The pragmatic reasons for our opposition are as follows:

(1) The property as it has existed for the last 20 years is an eye sore that has never been properly
taken care of largely because the various businesses that have occupied the space have always
failed. Lack of profits in a commercial enterprise necessarily impact the manner in which the
physical plant is kept. A residential area should not be subject to the whims of the market place
and the entrepreneurial talent of a businessman in maintaining its appearance and property values.

(2) The various businesses that have located at the site have failed becavse the population
surrounding the site will not support this type of commercial activity in the neighborhood.

(3) The highest and best use for this property (the site) is residential. Residential property is
relatively liquid in the Worhtington Valley and commands significant sums per acre. The site has
never acquired any value as a commercial enterprise as every business that has attempted operation
in the last 20 years has failed. There have been at least four such failures,

(4) The site is surrounded by a white collar residential area with homes valued at $200,000 to
$1,000,000. The zoning commision cannot justify jeopardizing such value to accomodate a
business that is unlikely to succeed and would most asssuredly have better commercial potential in
a comwercial area.

Smcerely,

=

Martm itnick

2 o A

en Sitnick
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BLAINE L. GILBERT & ASS50CIATES, P.A. ‘

COURT SRUARE BUILOING PD:\J

LOWER LEVEL SUITE
200 EAST LEXINGTEAN STREET
BALTIMORE, MARYLAND 21202

(410) 727-4970 FAX (41Q) Sa9-6440

May 19, 1997

Zoning Commissioner
County Office Building

111 West Chesapeake Avenue
Towson, Maryland 21204

Re: (Casge No. 97-3038PH (Item 303)
Dear Sir or Madam:

I wish to strongly oppose the regquest for a nonconforming
use in the captioned case, which is located at 12026-28 Park
Heights Avenue, Owings Mills, Maryland 21117. I am a resident in
that immediate area having purchased a house and property at 2B
Dorset Hill Court, Owings Mills, Maryland 21117, approximately 16
months ago. Prior to that time, I resided off of 0ld Court Road
and moved because that area was becoming too commercial,
industrial and noisy for a once-residential area.

There is absolutely no need to the community for a
commercial towing/autc and truck repair business in my
regidential area. '

Again, I strongly oppose the granting of a nonconforming use
in the above case which is set for special hearing before you on
Thursday, May 22, 1997 at 9:00 a.m.

Thank you for your consideration.

Ve g,
/ -

r

A

BLAINE L. GILBERT

BLG/nlkm
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May 21, 1997

Zoning Commissioner
County Office Building

111 W. Chesapeake Avenue
Towson, MD 21204

RE: Case #97-303 SPH (Item 303)
Dear Comussioner-

As a resident of g Community located near the property in question on Park
Heights Avenue, we strongly oppose the fequest to "Re-open” this parcel as a
cominercial towing and vehicle repair business.

The property has been a3 relatively dormant gas statton for years with little
activity. The area, while once rural, is now predominantly a community of well
maintaincd single family homes. Allowing a tow truck Operator to run as a full scale
commercial business from this location will certainly disrupt the serenity thar
homeowners in the area have come 1o enjoy.

Highly commerical businesses should be located in commercial areas. We hope
you will render your decision with this in mind.

Many thanks for Your consideration. p
. /
o b
\ Mr. & Mrs James Wilen
3 Carolyn Court

Owings Mills. MDD 21117
410-356-1234
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GORE T, :
@E}ﬂ Baltimore County Development Processing
* County Office Building
* k& % Department of Permits and
%*W Devel 111 West Chesapeake Avenue
evelopment Management Towson, Maryland 21204
January 31, 1997

A
[29)

NOTICE OF HEARTING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing in Towson, Maryland on the property identified herein as follows:

CASE NUMBER: 97-303-SPH (Item 303)

12026-28 Park Heights Avenue

W/S Park Heights Avenuwe, 1650'+/- 8 of ¢/1 Walnut Avenue
4th Election District - 3rd €ouncilmanic

Legal Owner{s): Evan M. Shifren

Contract Purchaser: Hi-Caliber Towing, Tmc.

Special Hearing to approve a valid nonconforming fuel service station with accessory vehicle repairs; to
determine whether the fusl service station uses have been abandoned; and to determine whether Baltimore
County has followed the administrative procedures to require the cessation of business activities
pursuant to Section 405.7E,

HEARING: TUESDAY, FEBRUARY 25, 1997 at 2:00 p.m. in Room 106, County Office Building.

Arnold Jablon
Director

ce: Evan M, Shifren/Hi-Caliber Towing, Inc.
Julius W. Lichter, Esq.

NOTES: (1) YOU MUST HAVE THE ZONING NOTICE SIGN POSTED ON THE PROPERTY BY FEBRUARY 10, 1997.
{2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS PLEASE CALL 887-3353.
{3) FOR INFORMATION CONCERING THE FILE AND/OR HEARTING, CONTACT THIS OFFICE AT 887-3391.

%: Printed with Soybean (nk
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Baltimore County

Department of Permits and
Development Management
111 West Chesapeake Avenue
Towson, Maryland 21204

MR LEE SHPRITZ
3 HUNT VALLEY CT
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Baltimore County Development Processing

. County Office Building
Department of Permits and 111 West Chesapeake Avenue

Development Management Towson, Maryland 21204

February 13, 1997

Julius W. Lichter, Baqg.
Levin & Gann

305 W. Chesapeake Avenue
Towson, Maryland 21204

Dear Mr. Lichter:

Re: CASE NUMBER: 97-303~8PH
PETITIONER{S): Hi Caliber Towing/Shifren
LOCATION: 12026 Park Heights Avenue

The above matter, previously assigned to be hearing on February 25,
1997 has been postponed at the request of Michael D. Vogelstein,
attorney for the protestants.

Please be advised that if the property must bhe posted giving notice of
the postponement.

Notification of the new hearing date will be forwarded shortly.

Arnol ablon
Director

cc: Michael D. Vogelstein, Esqg.
Evan M. Shifren/Hi-Caliber Towing, Inc.
Carl and Pat Nathanson
bDouglas Zinn/Worthington~Woodsyde Association
Paula Houck/Executive Office
Councilman 8. Bryan McIntire
Lee Shpritz
Art Brown
James Seal
Mary Fitchett
Stanton Wingrat
Eugene Reynolds
Janet Trott
Doris Woodward
Myron Werba
Valleys Planning Council

on Recyeled Papar
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Office of Planning and Zoning
Suite 112 Courthouse

400 Washington Avenue
Towson, Maryland 21204

[
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BRaltimore County Zoning Commissioner
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Suite 112, Courthouse

Baltimore Count ,
Zoning C . y 400 Washington Avenue
oning LOMMISSIoner Towson, Maryland 21204

Office of Planning and Zoning (410) 887-4386

June 3, 1997

Julius Lichter, Esquire

Levin and Gann

105 W. Chesapeake Avenue, Suite 113
Towson, Maryland 21204

Michael D. Vogelstein, Esquire
201 N. Charles Street, Suite 801
Baltimore, Maryland 21201

RE: PETITION FOR SFECIAL HEARING
Contract Purchaser: Hi Caliber Towing
Legal Owner: Evan Shifren
Property 12026~28 Park Heights Avenue
Cage No. 97-303-SPH

Dear Counsel:

Pursuant to the ruling made in open hearing regarding the above mat-
ter, kindly be advised that this case has been continued from its scheduled
hearing date of May 22, 1997. The case has been reset to Wednesday, Augqust
6, 1997 at 9:00 A.M. I fully anticipate that the new Zoning Commissioner's
Hearing Room, Room 407, located on the 4th floor of the County Courts
Building (401 Bosley Avenue) will be completed by that time. Thus, a
hearing will be conducted in that room. If unexpected delays necessitate
that the hearing be held elsewhere, same will be conducted in Room 118 of
the 0ld Court House.

Also, as discussed after the abbreviated hearing on May 22, 1997,
counsel will be afforded the opportunity to submit pre-trial memorandum. I
suspect that those memorandum may discuss the impact of the Order issued by
John F. Fader, IlI, Judge of the Cilrcuit Court for Baltimore County on
December 28, 1995 in case No. 93-442-5PH. Any memoranda which counsel wish
te submit should be offered on or before the ¢lose of business on Friday,
July 11, 1997.

Please do not hesitate to contact me should you have any questions

regarding the above,
Very truly i:;;i;//ﬁﬁf/
7

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES :mmn for Baltimore County

G: Protestants on Sign-in Sheet and letters received
in opposition as of May 28, 1997,
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Suite 112, Courthouse

galt?morce Cou_n t){ 400 Washington Avenue
OnIng LOmmissioner Towson, Maryland 21204

Office of Planning and Zoning (410) 887-4386

June 3, 1997

Julius Lichter, Esguire

Levin and Gann

30% W. Chesapeake Avenue, Suite 113
Towson, Maryland 21204

Michael D. Vogelstein, Esquire
201 N. Charles Street, Suite 801
Baltimore, Maryland 21201

RE: PETITION FOR SPECIAL HEARING
Contract Purchaser: Hi Caliber Towing
Legal Owner: Evan Shifren
Property 12026-28 Park Heights Avenue
Case No. 97-303-SPH

Dear Counsel:

Pursuant to the ruling made in open hearing regarding the above mat-
ter, kindly be advised that this case has been continued from its scheduled
hearing date of May 22, 1997. The case has been reset to Wednesday, August
6, 1997 at 9:00 A.M. I fully anticipate that the new Zoning Commissioner's
Hearing Room, Room 407, located on the 4th floor of the County Courts
Building {401 Bosley Avenue) will be completed by that time. Thus, a
hearing will be conducted in that room. If unexpected delays necessitate
that the hearing be held elsewhere, same will be conducted in Room 118 of
the 01d Court House.

Also, as discussed after the abbreviated hearing on May 22, 1997,
counsel will be afforded the opportunity to submit pre-trial memorandum. I
suspect that those memorandum may discuss the impact of the Order issued by
John F. Fader, III, Judge of the Circuit Court for Baltimore County on
December 28, 1995 in case No. 93-442-SPH, Any memoranda which counsel wish
to submit should be offered on or before the close of business on Friday,
July 11, 1997.

Please do not hesitate to contact me should you have any questions

regarding the above,
Very truly yours, ”
T LA

LAWRENCE E. SCHMIDT
7oning Commissioner
LES :ymmn for Baltimore County

c: Protestants on Sign-in Sheet and letters received
in opposition as of May 28, 1997.
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Baltimore County lgeveiopgeﬂt P}f3 OC’TcSlging
Department of Permits and ounty Office Building

111 West Chesapeake Avenue
Development Management Towson, Maryland 21204

February 13, 1997

Julius W. Lichter, Esq.
Levin & Gann

305 W. Chesapeake Avenue
Towson, Maryland 21204

Dear Mr., Lichter:

Re: CASE NUMBER: 97-303-SPH
PETITIONER(S): Hi caliber Towing/Shifren
LOCATION: 12026 Park Heights Avenue

The above matter, previously assigned to be hearing on February 25,
1997 has been postponed at the request of Michael D. Vogelstein,
attorney for the protestants.

Please be advised that if the property must be posted giving notice of
the postponement.

Notification of the new hearing date will be forwarded shortly.

Arnol ablon
Director

cc: Michael D. Vogelstein, Esq.
Evan M. Shifren/Hi-Caliber Towing, Inc.
Carl and Pat Nathanson
Douglas Zinn/Worthington-Woodsyde Association
Paula Houck/Executive Office
Councilman S. Bryan McIntire
Lee Shpritz
Art Brown
James Seal
Mary Fitchett
Stanton Wingrat
Eugene Reynolds
Janel Trott
boris Woodward
Myron Werba
Valleys Planning Council
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Baltimore County

Office of Planning and Zoning (410) 887-4386
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June 3, 1997

Julius Lichter, Esquire

Levin and Gann

305 W. Chesapeake Avenue, Suite 113
Towscon, Maryland 21204

Michael D). Vogelstein, Esquire
201 N. Charles Street, Suite 801
Baltimore, Maryland 21201

E: PETITION FOR SPECIAL HEARING
Contract Purchaser: Hi Caliber Towing
Legal Owner: Evan Shifren
Property 12026-28 Park Heights Avenue
Case No. 97-303-8PH

Dear Counsel:

ursuant to the ruling made in open hearing regarding the above mat-
ter, kindly be advised that this case has bheen continued from its scheduled
hearing date of May 22, 1997. The case has been reset to Wednesday, August
6, 19i7 at 9:00 A.M. T fully anticipate that the new Zoning Commissioner's
Hearing Room, Room 407, located on the 4th floor of the County Courts
Building {401 Bosley Avenue) will be completed by that time. Thus, a
hearing will be conducted in that room. If unexpected delays necessitate
that the hearing be held elsewhere, same will be conducted in Rcom 118 of
the 0ld Court House.

Also, as discussed after the abbreviated hearing on May 22, 1997,
counsel will be afforded the opportunity to submit pre-trial memorandum. T
suspect that those memorandum may discuss the impact of the Order issued by
John F. Fader, III, Judge of the Circuit Court for Baltimore County on
December 28, 1995 in case No. 93-442-SPH. Any memoranda which counsel wish
to submit should be offered on or before the close of business on Friday,
July 11, 1997,

Rlease do not hesitate to contact me should you have any questions

regarding the above.
Very truly yours,
T A

LAWRENCE E. SCHMIDT
Zoning Commissioner

LES: for Baltimore County

o Brotestants on Sign-in Sheet and letters received

in opposition as of May 28, 1997.

Suite 112, Courthouse

Zoning C s 400 Washington Avenue
oning L-OMmiSSIONer Towson, Maryland 21204
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Mr. Paul M. Koch , - CERTIFICR l
608 Cliveden Road o B /67
Baltimore, Maryland 21208 i A A ; .
' Novembet 29 __ . 1084
TOWSON, WD, ... 5 i p
T 18 70 CERTWY, et Ge mthued névestissiinat wes
(3
— - - JEFVERSOMIAN, & weskiy-heuspaper printed
RE: 57(1;10:\ Ifb(:r Special lh:g;gg s published b THE v . -
S Park Heights Ave., . # M4, sppesring &
of the c/1 of Walnut Ave. . . B ' ond published i Towsen, Balimere Counlyy

(12026 Park Ibi;htl Avenue)

KK, Inc. - Petitioner . B - e Boveber 25 . B ot =
Case No. 85-167-SPH . .

10'105%]41:3_90. -
g
MICROFILMED

V880°82 17wy
2.89

Becenber 31, 1904
Ba: Case Ne. 83-1678PM
Page 2

ap. u'
AVg

NOTICE OF HEARING
—_—_— 2 > HEARING
[ N uuch“nlnuu.l’ls.lll.he.'ul’u-tntim

tn.nhqthlrnnmy 1lise withia the ares which we heve marked
attached plat ia green. uutmmtoomuhutltutmm.!

bh.pl-td..‘mu'mu-hwuulmtn!ut.
form a matural Muffer betwe

S

TIME: _10:45 a.m.

(

The oigastures below isdicate the approval of the toconnendat icons ocontsi..sd herein

DATE: Monday, December 17, 1984
of the persens, esrperations or Assecisticns te whon said signatures are sttributed.

PLACE: Room 106, County Office Building, 111 West Chesapeake
Avenue, Towson, Maryland

HeigqrTs

-~

Very truly yours,
TIMBER/VALLEY ASSOCIATION, INC.

b 134311

Puiver, Wit awd Scoriz Exigy
Res, Zowe

Rescrion Drwvmiar

LANDMARK COMMUNITY NEWSPAPERS OF BARYLAND, INNC.
o T Westmingtor, Md.. . Mov. 29,1984 .. .
VALIDATION Of IGNATURE OF CASINER

THIS IS TO CERTIFY thet the annevs-! %2 ¢ 407378 . 2.0.060885
AaLsNYOER . v 1 pudished for ere /1% mUCBSESSWSENIeyS previous
AR e ¢ g o ? ) S ATV ..day ol Noveeher.. 198 . . inthe
191t MANOVEA Ping . . K - i e ¥

navesy . Carmol County Thmes. & du

| " South Carrol Herald, & weekly newspaper published
Mo 084 e ! § & XL 2T T e O in Edersburg. Carol County, Maryland.
o " So° . ) R ' Community Times. a weekly newspaper published
ety Ve'he g b ’I,'l/;’i’!’l’"”*"’in’!-” - . o _ B ] . e . : \ X

Per

' B
PETITION FOR SPECIAL HEARING '

4th Election District IN RE: PETITION SPECIAL HEARING L BEFORE THE
W/S of Park Heights Avenue, and a growing business has developed by word of mouth. There is no question
1,650* S of the centerline of @ ZONING COMMISSIONER -
LOCATION: West side of Park Heights Avenue, 1,650 feet South Walnut Avenue (12026 Park

that the primary use of the property is as a complete automotive service sarege
of the centerline of Welnut Avenue (12026 Park 3 Helgrts Avenue) - &th Election ® OF BALTIMORE COUNTY
Heights Avenue) i District

. %o R for the repair of cars.
¢ Case Bo. 85-167-SPhH ‘
DATE AD TDE: Monday, December 17, 1984 at 10:45 a.m. f

KHK, Inc., . - The Protestants presented uncontradicted testimony thet the property wes
PUBLIC HEARING: Room 106, County Off{ce Building, 111 West Chesapeske Petiticner )

utilized literally as a gas station from 1934 to 1977. Mre. Fitchett, the
» Towson, Maryland ! e

Zoning Camissioner of Baltimore County by authority of the Zoning Act snd : L S e ]
ing:

e o daughter of the original owner of the property, WNr. Nofmeister, testified that
m H
Regulations of Beltimore County, will hold & public hear

her parents began the gas station operation with two pumps in fromt of their

; FINDINGS OF PACT AND CONCLUSIONS OF LAW
Petition for ial Hearing under Section 500.7 of the Baltimore ;

. = Petitioner
85-167-00

Ave. (12026 Park Beights fove.) ‘ . ) County Zoning ations, to determine whether or not the Zoning

Commissioner and/or Deputy Zoning Camissioner should spprove the
- nonconforming use as an sutamotive service station.

Being the of KK, Inc. a8 shown on
the plat filed vith the Zowing OFfice.

In the event that this Petition is granted, a building permit may be issued within
the thirty (30) day appesl period. The Zoning Commissioner will, however, enter-
tain anv request for a stay of the issusnce said permit during this period for
cause shown. Such request must be received in writing by the date of the
ing set above or made st the hesring.

BY ORDER OF
SOMING COMMISSIONER
OF BALTIMORE COUNTY

The Potlluoner herein requests a determination from the Zontng Commissioner
a3 to whether the present use of its property is a legal noncouforming use, as
more particularly described on Petitioner's Exhibit t.

The Petitioner, by tts President, Paul M. Xoch, and his son, Michael Koch,
appeared and testified. Lance Yateman, an attorney representing the Timber/
Valley Association, Inc. and himself as a neighbor, appeared and testified as o
Protestant. Also appearing as Protestants were Mary Fitchett, Avis Reed, and
Doris Quante, all neighbors.

Testimony indicated that the subject property, presently zoned R.C.5, 1s

/locaud on Park Heights Avenue near Caves Road and has always hed residential

The Petitioner purchased the property in May, 1984 in order to operate
ting sutomotive service station. Two letters from individuals femiliar
site, Petitioner's Exhibits 2 and 3, 1indicated that the property has
d a8 » service station for at least 30 years. The property is improved
two-story dwelling which has offices on the firet (loor and an apertaent
cond floor, 8 twr-car garage with one bay, & setal shed behind the gar-
an office in a small bullding to the side of the garege. The Petition-
tly operates four gas pumps and performs extensive sutomobile mechani-
irs. There are 28 Peny as 20 autmobiles on the 01te awaiting repairs

eCLIVED FOR FILING

URDcR R

home, which is the existing two-story duelling, and used the kitchen as the of-

fice. Indeed, 1t was a typical "wme and pe” operation with Nrs. Nofeeister op-

erating the pumps during the day while Nr, Bofweister vortted as & aschenic ia

Reisterstown. Fror its imception wntil Wr. Nofweister ¢ied in 1977, there were

no sutomobiles being repaired on the premises. On or shout 1970, the two-car

garage was constructed without bays. The sole purpose of the dusiness was the
pmping of gasoline, ncthing else. From 1977 wntil 1982, Nrs. Pitchett’s sen
operated mm-uuu.ummumum““
bile repair work. In 1982, n.mmmmum.u’u
the garege in order to perform more emtensive repairs. The Petitionsr purchased

the property from Mr. Curd ir 1984,

1 xldmmmmue.xw“tm-m—.unm&md

ights Avenue to teet care, the use of private preperty e ture-greunds,
anwuNu‘wmmuuuuu.“mu
oted. bnmhuu-mmmmu“mmw
& iatensification of sny nencenferning use and 1t 10 cbvicws Shat She
ty of the use has expanded cinse the 1900°s. The Petitionsr hae agresd,
s 0 curtall 155 wse % esaply with the nencenferaing use feund ¢ omist
Ordor and Geecrided belew. Soe Joimt Buhibie 1,

*: Tow Petitisnsr o0l rSliel from Section T8A.T, purevant to Sectien 500.7,

itinors Couaty Jeming Reguistions OrES).
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ORDER RECEIVED FOR FILING

A nonconforming use is an exception to generally applicable soning require-
sents for a previously lawful, existing use. See, generally, ) Anderson, Ameri-
can Law of lonls. 2nd Edition, Section 6.0 to 6.73; 3 Rathkopf, The Law of

Zoning and Planning, Section 58-1 to 62-1R, The government recognizes a noncon-

(13

forming use in derogation of the general zoning scheme in order to protect the
interests of property owners. | Anderson, supra, Section 6.02 to 6.07; 3 Rath-
kopf, supra, Sections 58-1 to 58-3, 61-1, HNevertheless, the ultimate purpose of
Toning was and is to reduce nonconformance to conformance as speedily as possi-
ble with due respect to the legitimate interests of all concerned. A permissi-
ble aim of the zoning regulations is to limit and fordid expansion of a noncon-
forming use and to forfeit the right to it upon abandonment of the use or the

destruction or the improvements housing the use. Grant v. Mayor and City Coun-

cil of Balto., 129 A.2d 363 (1957). Whether a nonconforming use can be changed,

extended, enlarged, altered, repaired, restored, or rec ed after adbandon-
went ordinarily is govermed by the provisions of the applicable ordinances and

regulations. Feldstein v. LaNale Zoning Board, 227 A.2d 731 (1967). These reg-

ulations and ordinances must be strictly construed in order to effectuate the

purpose of eliminating nonconforming uses. Mayor of Balto. v. Byrd, 62 A.2d 588

(1948).

In deciding whether a current activity is within the scope of a nonconform-
the following factors should de considered:

1. to what extent the cur orn* use of the property reflects

L the nature and purpose of tne -“riginal nonconforming

use;

2. is the current use merely a different manner of utiliz-

ing the original nonconforming use or does it consti-

tute a use different in character, nature, and kind;

3. does the current use have a substantially different ef:
fect upon the neighborhood; and -

Mr. Paul M. Koch

Lance I. Yateman, Esquire

22280

URDCR Renilv. D FOR HLING

People's Counsel

URDtR RECLIVED FOR FILING

L

DATE

4. 13 the current use a drastic enlargement or extension
of the original nonconforming use.

WcKemy v. Baltn. County, 39 Md. App. 257 (10348),

There 13 a strong presumption of the (orrectnesan of the nriginal z2ones and

of comprehensive zoning. Howard County v. Dorsey, 43R A.24 13119 (1982}, Thers

is a presumption of validity that must be accepted, Johnson & Wales (‘olleg V.
DiPiete, 448 A.2d 1284 (Pa. Cmwith., 1982). When the |anpuage of a zoning regu-
lation is clear and certain, there is nothing left for interpretation and the
ordinance must be interpreted literally. Mongony v. Bevllncgt_u. 432 A.2d A1
(R.I., 1981},

This gasoline service station began prior to the existence of zoning In
Baltimore County. However, {t {s significant to note th.t under the original
BCZR (circa 1945}, a "public service garage” and "gasoline service station® were
distinguished, In order to conclude whether the present use is no more than a

continuation of a valid nonconforming use begun prior to comprehensive zoning,

"with continuation through various stages of zoning changes, the two terms mus?

be defined. The definition for a service garage in the current BCZR 13 similar
to that found in the 1945 BCZR. nlthough no definition for a gasoline service
station is found in the 1945 BCZR, 1t is obvinus that the Courty Commissinners,
ir adopting those ordinances, considered the two aeparate and distinct entities,
Curgent law defines an automotive service station as "la structure or land used
tended to be used primarily for the retall sale of au*omotive fuel,..® I¢

difficult to draw an analogy from the current definitions thrcugh the
evolh¥ion of the BCZR from the earliest ordinances and accept these delinitions

as 1a@ -ative of what the Commissioners intended then,

is true that an ordinance must be interpreted literally when {ts lara-

is ciear ana . ¢ *niv, Mongony, supra. It is also true that restrictive
lapmuage contained in an ordinan.e must e . - ‘'~ rrtrued 50 As to Aallow A
e
i 5 -8 = 5 g ¢ . “
P
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NTER-OFFICE
Paul M. Koch, Bureau of Public
Services - Developers
v0_Kngineering Division Dete December 3. 1984

Malcolm F. Spicer, Jr.,
*G5 K 7-JPY

™o County Attorney

SUBJECT, Disclosure Resolution

1 am enclosing herewith a copy of a Resolution which
1 lnvg prepared on your behalf and at the request of
Councilman Huddles. Please contact Councilman Huddles'

office to find out when this Resolution will be considered
by the County Council.

s F.
County Attorney
MFSJR: gh

Enclosure.

¢c: Honorable Gary Huddles
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COUNTY COUNCIL OF BALTIMOREL COUNTY, MARYLAND
Lagisiative Sessien 1984 Lagislstive Dey Ne.
RESOLUTION NO,

Yive ye of i property, Lake Adventure, Inc., su-

Mr. Cary Huddles » Councilman

By the Comty Counsil,

A RESOLUTION concerning the public disclosure of Paul M. Koch.

" WHEREAS, Paul M. Koch, aa employes in the Department of Public
Works, Buresu of Public Services, hes an interest ia K. H. K., inc., the
owner of Walaut Heights Amoco Mation located on Park Heights Avenus, ia
Baltimore County which property is or will be the subject of a Petition for
Special Hearing to determine noacoaformiag use; and

5vunus. this Resolution i intended to serve as the public disclosure
sequired by §22-11(e) oi the Baltimore County Code.

‘NOW, THEREFORE, BE IT RESOLVED by the County Council of
Baltimere County, Marylaad, that the iaterest of Paul M. Koch ia the property
deacribed herein aad the Petition for Special Hearing in cennection therewith

Jdoes not contravens the public wellare.
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UWotary Public Beltimere County
State of Maryland
Wy Comnissien ampiree July 1, 1986
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PARK  HEIGHTSY /AVENUE 2 T —ohe e
- PUBLIC ROAD. ,' -
ugnmx / wos'n/ror. i ' .
1zoo7mmsm ! ANDREW J. FTICHETT ETUX L |
~ » , L. 7904 F.691 12105 PARK HTS. AVE.
B I CoTa T . M 48 GRD 24 ‘PARCEL 85 | ™ 4 GRO 18 PaRcEL 87 | |
S L | o - P " (WOODED AREA) - TANO.OAI047191 |
oo e o L TANO.0411047194 ¥

S e * o S ZONE: R.C.5 |

MNOTE: = 1) TAX PARCEL NO. 49 GRD 23 PARCEL 303
' ~ 2) ELECTION DISTRICT: NO. 4
.3} COUNTY COUNCIL DISTRICT: 3RD =~
4) OWNER: MR. AND MRS EVEN SHIFREN
12026 PARK HEIGHTS AVENUE | .
| OWINGS MILLS, MD 21117 . . S '
' 5) PARCEL AREA: 0.75 ACRES#% e a
- 6) CURRENT ZONING: R.C.5 |
| SEE OFFICIAL ZONING MAP, SHEET N.W.15-— G - :
= 7) FLOOR AREA RATION: .0643 AC. FLOOR DIV. BY GROSS AREA (0.785 AC. = 8%)
L 8 FOR DEED REFERENCE SEE DEED UBER 396 AT FOUO 427. ‘ |

PR

A PREWOUS ZON!NG HEARI‘NG iNFORMATlON : T o
g SPECIAL HEARING ON NON-—CONFORMING USE: ICASE NO. 85-167~SPH

!

_ZONE: R.C.S '
/ R
. ’ !

/ LANDS N/F OF . ..
. DONALD £. GERMAN ETUX
T 12111 PARK WIS WE. -
/ 7T ™™ 49 GRD 18 PARCEL M
3 TANO.0411047190
/' . ZONE: RC.S

'SPECIAL_HEARING ‘AT BOARD OF #\PPEALS “CASENO. V93-4425SPH — -~ —

PUNSPREPAREDPOR

MR AND MRS. EVAN SHIFREN

120268 PARK HEIGHTS AVENUE
OWINGS MILLS, MARYLAND 21117

PHONE 410 B33-2886

-

PLANT’O AOOOM’ANY

PEﬂTIONFORSPECIAL!'EARING SHEET ONE OF ONE

/7AF

VICINITY MAP
SCALE: 1" = 1000’

- LEGEND

OHE DENOTES OVERHEAR ELECTRIC LlNES'

2 © DENOTES POWER POLE

3) THIS PLAN WAS PREPARED WITHQUT
BENEFIT OF A TITLE REPORT, AND
IS SUBJECT TO A BOUNDARY SURVEY.

‘

NV w R
Soants o

) - AR 71100
M 1% ALOTTED: 01/20/07
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